Draft OG No. 38 (Article 22 of the ICCPR) – Concept note – Call for Inputs
Draft General Comment No. 38 – Freedom of association 


Concept Note


Article 22 of the International Covenant on Civil and Political Rights

“1. Everyone shall have the right to freedom of association with others, including the right to form and join trade unions for the protection of his interests.
2. No restrictions may be placed on the exercise of this right other than those which are prescribed by law and which are necessary in a democratic society in the interests of national security or public safety, public order (ordre public), the protection of public health or morals or the protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on members of the armed forces and of the police in their exercise of this right.
3. Nothing in this article shall authorize States Parties to the International Labour Organisation Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to take legislative measures which would prejudice, or to apply the law in such a manner as to prejudice, the guarantees provided for in that Convention.”



*



Introduction

1. The Human Rights Committee has decided to devote its General Comment No. 38 to Freedom of Association (FoA) as protected by Article 22 of the International Covenant on Civil and Political Rights (ICCPR). This freedom, together with the freedom of expression protected by Article 19 of the ICCPR and the freedom of peaceful assembly (Article 21 of the ICCPR), constitutes one of the essential conditions that make possible the collective enjoyment and exercise of the right to assemble in order to create entities to defend common values and interests, exchange and share ideas, and establish a common social, cultural or political project. Its guarantee is a sine qua non condition for the democratic character of a society and the protection of an open, pluralistic, inclusive, and diverse civic space. Like the freedom of peaceful assembly, which, as the Committee emphasizes in its General Comment No. 37, allows individuals to "shape the society" in which they live, associational rights are also a valuable tool for transforming society and exercising other fundamental rights. 

2. Associations can be understood as organized, independent, non-profit entities that bring people together to voluntarily pursue common goals, interests, or activities. They may include political parties, non-governmental organizations, religious organizations, human rights defenders, environmental defenders, or trade unions. Whether formal and legally recognized as such (de jure) or informal (de facto), they are civil society’s indispensable vehicles and instruments for civic, political, cultural, and social action by organizing demonstrations, conducting research and studies, and denouncing abuses of all kinds, including those committed by those in power. Associations publish analyses and reports on social issues that serve to inform the public. They enable the exercise of other freedoms such as religious freedom; they represent the interests and rights of groups that decide to unite to denounce a situation or promote or defend a cause; they provide various forms of assistance and support to the most socially, economically, politically or legally vulnerable groups. They alert, raise awareness and provide information on societal issues such as corruption, climate change, environmental protection and discrimination of all kinds.

3. Among these associations, trade unions are a special type of freely created entity that individuals can choose to join to defend their professional interests, rights, and freedoms. As such, Article 22 is echoed in Article 8 of the International Covenant on Economic, Social and Cultural Rights (ICESCR). As the Human Rights Committee and the Committee on Economic, Social and Cultural Rights emphasized in their Joint Statement adopted for the 100th anniversary of the International Labor Organization (ILO), the two provisions “are not identical but have an important common denominator, which is that the right of everyone to freedom of association, including the right to form and join trade unions, is both a civil and political right and an economic, social and cultural right.” (E/C.12/66/5−CCPR/C/127/4, 2019, para. 2). 

4.  Article 22 is divided into three paragraphs with distinct purposes. The first paragraph positively defines both the holders of the freedom ("everyone") and its content (freedom of association, freedom to form and join trade unions). The second paragraph establishes the restrictions that may be imposed on freedom of association, as well as the strict regime that these restrictions must comply with in order to be consistent with the ICCPR. The last paragraph links this freedom to other obligations that States have under other instruments, in particular ILO Convention No. 87 on Freedom of Association and Protection of the Right to Organise, adopted on July 9, 1948. Since then, many ILO Conventions have been adopted on freedom of association that are relevant for the interpretation of States’ obligations under article 22 of the ICCPR.

5. Like freedom of religion, freedom of expression and freedom of peaceful assembly, freedom of association is not absolute. The State may intervene to organize its implementation in practice and reconcile it with other legitimate interests necessary in a democratic society, such as those strictly set out in Article 22 (national security, public safety, public order, public health or morals, and the rights and freedoms of others). Article 22(2) also expressly mentions two categories of persons—members of the armed forces and the police—whose right of association may be restricted by States. Considering the importance of the free exercise of the FoA, the restriction regime must be strictly construed. Echoing what was said in its General Comment 37 on Article 21 (para. 36), the onus is on the States’ authorities to justify a restriction. In addition, these latter must be able to show that any restrictions meet the requirement of legality, non-discrimination, and are also both necessary for and proportionate to at least one of the permissible grounds for restrictions of Article 22. 

6. While FoA is not listed as non-derogable under Article 4(2) of the Covenant, the Committee clarified in its General Comment 29(2001) that States have to provide “careful justifications not only for their decision to proclaim a state of emergency but also for any specific measures based on such a proclamation. » It added that States « must be able to justify not only that such a situation constitutes a threat to the life of the nation, but also that all their measures derogating from the Covenant are strictly required by the exigencies of the situation” (para. 5). It means that even during emergency contexts (international or internal armed conflicts, military occupation, natural disaster situations, pandemic), States have the obligation to carefully and strictly justify any derogation from Article 22 of the Covenant, as reaffirmed by the Committee in its Statement on derogations from the Covenant in connection with the COVID19 pandemic (CCPR/128/2, 2020).

7. When they ratify the Covenant, States have the faculty to formulate interpretative declarations or reservations, including on Article 22. However, under customary norms, the Vienna Convention on the Law of Treaties between States, the International Court of Justice’s and the Committee’s relevant jurisprudence, these declarations and reservations must not be contrary to the aim and purpose of the Covenant. They must be strictly and carefully framed and justified.

8. Freedom of association is enshrined in universal and regional human rights conventions, as well as in a large number of national constitutions and domestic legislations. However, this wide legal recognition does not prevent its exercise from being seriously threatened and attacked in various forms throughout the world, through de jure restrictions or de facto interferences. Whether by preventing the registration of associations; by making the applicable administrative, legal or tax procedures excessively complex and burdensome; by prohibiting access to certain sources of fundings, including those from abroad; by unduly monitoring their activities, including through mass surveillance systems outside any judicial control or through the use of police and intelligence services infiltration; by prohibiting their actions on vague grounds of national security or the excessive use of counterterrorism measures;  or by depriving members, supporters and leaders of these associations, political parties, and trade unions of their liberty, subjecting them to torture or ill-treatment, depriving them of their nationality, or of their lives, and by spreading negative discourse against associations and their members. This “hostile discourse” against associations portrayed as “enemies or threats to security or values” constitutes “one of the global trends that are fuelling the rise of authoritarianism and the closure of civic space” (A/79/263, 2024, para. 1).

9. Read in the light of Articles 2(1), 3 and 26 of the ICCPR (equality and non-discrimination), the recognition of freedom of association imposes on States Parties negative obligations but also the corresponding positive obligations to respect, facilitate and guarantee the enjoyment and exercise of the right without discrimination and in full equality before the law. This equality must be real and not merely formal. However, another global trend is that certain groups, such as women, young people, elderly persons, human rights defenders, environmental, climate and land defenders, political opponents, trade union members and representatives, people living in poverty, members of Indigenous Peoples, displaced persons, persons with disabilities, migrants, and persons living in certain rural or remote areas of urban centres, do not always have equal and effective access to associations, trade unions, political parties, and other forms of association.

10. Freedom of association can only be fully guaranteed if the other rights to which it is intrinsically linked. Similarly, in conjunction with article 2(3) of the ICCPR, any violation of FoA must give rise to an effective remedy and, where appropriate, full and adequate compensation for the victims and meaningful guarantees of non-repetition.


Methodology, Scope and Objectives of the new General Comment

11. Through the new General Comment, the Committee will reaffirm that the right to freedom of association is inherent to democratic governance, social, inclusive and pluralist participation, and the rule of law. The Comment will provide authoritative interpretative guidance to States Parties to ensure that both individuals and associations may exercise their rights freely and without undue interference, in all contexts, including the digital sphere and in times of public emergency. The Committee will provide States parties with a consistent, rigorous and evolving interpretation of Article 22, drawing on its own jurisprudence (Views, Concluding Observations, previous General Comments), read in light of the practice of other UN treaty-bodies and relevant UN Special Procedures, including the UN Special Rapporteur on the rights to freedom of peaceful assembly and freedom of association. Regional, and sub-regional standards where relevant will also be considered, including the ILO expert bodies such as the Committee on Freedom of Association, and the International Court of Justice. 

12. The new General Comment will clarify the scope of freedom of association as set out in article 22(1) of the ICCPR : personal (holders), material (protected forms of association), temporal (applicability of the right at all times, including in situations of emergency, such as armed conflicts, occupation, post-conflict situations, natural disasters, pandemic), territorial (related to the notion of States’ jurisdiction), and contextual (formal/informal associations; offline and online associations). It will examine both the positive and the negative dimensions of the right, in particular the protection of the right not to be compelled to join or affiliate with a trade union. The General Comment will also analyse the rights recognized to associations themselves, including political parties, and not only to their members as individuals. It will further clarify the legal regime applicable to restrictions on freedom authorized by Article 22(2) of the ICCPR and to trade union rights protected by other international instruments as set out in Article 22(3) of the ICCPR.

13. The new General Comment will detail the States’ negative obligations and their positive procedural and substantive obligations to respect, protect, facilitate, enable, and guarantee the freedom of association, including vis-à-vis other individuals and private actors, and in relation to the cross-cutting obligation of non-discrimination. The General Comment will reflect the multiple and multidimensional discrimination that can affect those who enjoy freedom of association or the associations themselves and will clarify the scope of non-discrimination and equality before the law within the meaning of Article 26 of the ICCPR from an intersectionality perspective. 

14. The General Comment will also assess the new challenges faced with by associations, such as new technologies and digital rights, increased surveillance of their activities or those of their members, the role of the business sector and private digital platforms, and artificial intelligence, which can be both a valuable support to their functioning and an obstacle to their work, and a tool of control and repression.

15. To this end, the General Comment will, in particular:

a) emphasize the links between freedom of association and other related rights under the ICCPR, such as freedom of religion, freedom of expression, freedom of peaceful assembly, electoral rights and participation in the conduct of public affairs, the right to privacy and data protection of the association and its members, freedom of movement, and the right to a fair trial;

b) clarify the regime of restrictions and derogations applicable to freedom of association and associative rights, both in times of peace and in situations of emergency within the meaning of Article 4 of the ICCPR;

c) determine the contours of trade union freedom and rights within the framework of the Covenant, including for the categories of persons expressly referred to in Article 22(2) (members of the armed forces and the police);

d) clarify the content and types of negative and positive obligations of States, in particular regarding training, notification, registration, recognition of legal personality, financing rules, free and independent determination of aims and activities, sanctions, prohibition, suspension or dissolution of an association;

e) detail the obligation to facilitate the implementation of freedom of association in a pluralistic and inclusive environment, including with regard to threats, attacks, acts of intimidation, and negative speech emanating from private individuals;

f) clarify the limits of the power of public authorities to control the internal governance, fundings, programmes and functioning of associations, including political parties and trade unions;

g) elaborate the States’ obligation to protect and promote the digital civic space, including by preventing unlawful surveillance, censorship and shutdowns, and by ensuring secure online communication and activities for associations and their members;

h) in light of Article 2(3) of the Covenant, encourage States parties to establish accessible complaint and redress mechanisms for associations, including trade unions and political parties and their members, facing undue restrictions, or arbitrary interference;

i) highlight the importance of focusing on women, Indigenous Peoples, minorities, refugees, migrants, persons with disabilities, young and elderly peoples, displaced persons and any other marginalized groups, ensuring their effective and equal ability to form and join associations, including by addressing historic and/or structural discrimination, dismantling stereotypes and ensuring reasonable accommodations;

j) clarify the relationship between freedom of association and the rights of associations protected by other international conventions, including those adopted within the framework of the International Labour Organization;

k) emphasize the interlinkages between FoA, Sustainable Development Goal 16 (SDG16), and global challenges such as climate change, digitalization, and environmental protection, recognizing that vibrant associative life contributes to sustainable and inclusive governance.

16. The list of topics is not exhaustive. The Committee invites stakeholders to provide inputs on aspects not covered, including concrete examples of best practices existing in domestic systems, especially to operationalise the enjoyment and exercise of the FoA without any discrimination.

*

17. Logistical information:

a) The deadline of submission is: 19 December 2025
b) Inputs can be submitted in the three working languages of the Human Rights Committee (English, French and Spanish).
c) There is no word limit for the submission.
d) Inputs must be submitted through the CCPR online submission system. Further queries can be sent to ohchr-ccpr@un.org f
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