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Annex V

Views of the Human Rights Committee under article5,
paragraph 4, of the Optional Protocol to the I nternational
Covenant on Civil and Political Rights

A. Communication No. 1206/2003, R.M. and S.I. v. Uzbekistan
(Views adopted on 10 March 2010, ninety-eighth session)*

Submitted by: T.M. and Z.I. (not represented by counsel)
Alleged victims: R.M. and S.I., the authors' sons

Sate party: Uzbekistan

Date of communication: 13 October 2003 (initial submission)
Decision on admissibility 6 July 2006

Subject matter: Imposition of death penalty after unfair trial
Procedural issue: Non-substantiation of claims

Substantive issues: Right to life; fair hearing; right to be

presumed innocent

Articles of the Covenant: 6, paragraphs 1 and 4; 7; 9; 10; 14,
paragraphs 1-3; 16

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 10 March 2003,

Having concluded its consideration of communication No. 1206/2003, submitted to
the Human Rights Committee on behalf of R.M. and S.I. under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  The authors of the communication are T.M. and Z.1., both citizens of Uzbekistan.
They submit the communication on behalf of their sons, respectively, R.M. and S.I., also

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Yuji lwasawa, Ms. Helen Keller, Mr. Rajsoomer Lallah, Ms. Zonke Zanele Mgjodina, Ms.
lulia AntoanellaMotoc, Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr.
Fabidn Omar Salvioli and Mr. Krister Thelin.

GE.11-40016 1
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Uzbek citizens, both born in 1979, who at the time of submission of the communication
were detained on death row in Tashkent. They claim that their sons are victims of violations
by Uzbekistan of article 6, paragraphs 1 and 4; article 7; article 9; article 10; article 14,
paragraphs 1, 2 and 3; and article 16 of the International Covenant on Civil and Political
Rights. The Optional Protocol entered into force for the State party on 28 September 1995.
The authors are unrepresented.

1.2 Under rule 92 of its Rules of Procedure, the Committee, acting through its Special
Rapporteur on new communications and interim measures, requested the State party, on 13
October 2003, not to carry out the executions of the authors sons, so as to enable the
Committee to examine their complaint. By note of 30 October 2003, the State party
informed the Committee that it would accede to the request for interim measures. On 1 May
2009, following the Committee’s request for an update on the status of the death sentences
of R.M. and S.I. after the abolition of the death penalty in Uzbekistan as of 1 January 2008,
the State party forwarded information to the effect that on 29 January 2008, the Supreme
Court of Uzbekistan had commuted their respective death sentences to 25 years
imprisonment.

Thefacts as presented by the authors

2.1 On 30 June 2003, the authors’ sons were convicted by the Tashkent City Court of
the premeditated murder under aggravated circumstances and robbery of two individuals,
and were sentenced to death. R.M. and S.I. confessed to having killed the victims in the
course of afight, provoked by the victims' aggressive actions. They claimed, however, that
they had not intended to kill them, did not steal from them and that they had duly reported
the crime to the police. During the course of the investigation, both men were
psychologically and physically coerced into confessing guilt on al of the charges. The
Court refused to take any mitigating factors into account and sentenced them to death. The
authors submit that during the trial, the court did not act objectively and took the side of the
prosecution.

22 0On 1 August 2003, an Appeal Chamber of the Tashkent City Court revised the
sentence by withdrawing certain charges which it considered were unfounded, but upheld
the death sentence. On 25 September 2003, the Judicial Chamber for Criminal Cases of the
Supreme Court further revised the sentence by withdrawing a number of other charges but
a so upheld the death sentence.

The complaint

3. The authors claim that their sons' trial and ill-treatment in custody give rise to
violations of articles 6, paragraphs 1 and 4; article 7; article 9; article 10; article 14,
paragraphs 1, 2 and 3; and article 16 of the Covenant.

The State party’ s observations on admissibility and merits

4.1 In anote verbale dated 30 October 2003, the State party stated that R.M. and S.I.
were found guilty of having committed a robbery, combined with the premeditated murder
of a married couple in their apartment and attempted premeditated murder of two other
persons, including a minor, in the evening of 22 December 2002. The Tashkent City Court
found that, having armed themselves with knives, their intent was to murder the couple.
Following the murders, the authors' sons tried to cover their tracks by turning on a gas
stove and leaving a burning cigarette in the apartment.

4.2  The State party submitted that the guilt of R.M. and S.I. was proven beyond doubt
by the case evidence and that the death sentences were justified and proportionate to the
crime committed.

2 GE.11-40016



A/65/40 (Vol. I1)

Authors commentson the State party’s observations

5.1 Intheir comments on the State party’s observations dated 19 March 2004 (for T.M.)
and 7 December 2005 (for Z.1.), the authors contended that their sons' death sentences were
cruel and unfounded. They added that they had not received a fair trial because the
Tashkent City Court and the appea instances committed serious violations of domestic
criminal and criminal procedure law.

5.2 The authors claimed that a number of charges against their sons should have been
withdrawn, including murder with the intent to profit and to rob, concealing a crime and
murder with particular cruelty. The authors stated, inter alia, that under article 97 of the
Criminal Code, aggravating circumstances “with particular cruelty” could only be found
where the accused had subjected the victim to torture or committed a wantonly cruel act;
there was no allegation that this was so in the present case.

5.3  The authors submitted that under the Resolution of the Supreme Court No. 40 on
judicial practices related to the cases of premeditated murder (20 December 1996), where
severa persons are charged with a crime, the court must examine the character and degree
of participation of each of the accused. In the present case, the courts did not establish who
actually committed the murder. According to the authors, the investigation materials and
the court proceedings demonstrate that neither R.M. nor S.I. had premeditated the murders.
Moreover, according to the Resolution of Plenum of the Supreme Court “On court
judgment”, where a crime is committed by a group of people or with prior agreement
between them, the court must establish precisely the role played by each of the
accomplices. In the present case, this was not done.

54  According to the authors, the courts have not taken into account the fact that the
deaths occurred in the context of an argument over a debt. Allegedly, the victims had
refused to pay back an overdue debt to R.M., as a result of which the victims themselves
provoked afight.

5.5  The authors added that their sons’ presumption of innocence was violated because
their guilt was not proven according to law. Moreover, contrary to article 56 the Criminal
Code, aggravating circumstances were taken into account twice — as elements of the crime
and in determining the punishment, while mitigating circumstances were altogether ignored
by the courts.

5.6 Ladtly, the authors submitted that according to Resolution No. 40 of the Supreme
Court, a death sentence is the exceptional punishment for premeditated murder under
aggravated circumstances. Article 97 of the Criminal Code envisaged imprisonment for 15
to 20 years as an dternative to the death penalty, while article 7 stipulated that a stricter
sentence shall be imposed only if the purposes of punishment could not be achieved
through imposition of alesser punishment envisaged for a crime. Therefore, in the authors
view the law allows, rather than mandates, the imposition of the death penalty.

5.7  Appeals for Presidential pardon were submitted by T.M. on behalf of R.M. on 28
October 2003 and by Z.1. on behalf of S.I. on an unspecified date. Negative replies to the
requests for reconsideration of the death sentence for S.I. were received from the Supreme
Court on 27 December 2003, 16 January, 31 March and 2 August 2004 and on 30 June
2005. No further information on the outcome of the appeal on behalf of R.M. has been
provided by T.M.

[

Article 56 of the Criminal Code (Aggravated Circumstances): [...] Aggravated circumstance
stipulated in arelevant article of the Special Part of the Criminal Code as an element of that crime
cannot be taken into account in determining the punishment.

GE.11-40016 3



A/65/40 (Vol. I1)

Decision on admissibility

6.1  During its eighty-seventh session, on 6 July 2006, the Committee considered the
admissibility of the communication. It noted that in their initial submission of 13 October
2003, the authors alleged that their sons had been psychologically and physically coerced,
during the investigation, into confessing their guilt on all of the charges against them.
However, no information in substantiation of this claim had been adduced. In the
circumstances, the Committee considered that the authors had failed to substantiate the
clam sufficiently under article 7, for purposes of admissibility, and found this claim
inadmissible under article 2 of the Optional Protocol.

6.2  The Committee further observed that the authors claims under article 9 and article
10 had not been properly substantiated, as there was no information on file which suggested
that the authors' sons had been subjected to arbitrary arrest or detention or that they had
been treated inhumanly or without respect for their inherent dignity in detention. The
Committee also noted that nothing was available in the file to suggest that the authors’ sons
had been denied recognition as persons before the law within the meaning of article 16.
Accordingly, the Committee found the authors’ claims under article 9, article 10 and article
16 insufficiently substantiated, and thus inadmissible under article 2 of the Optiona
Protocol.

6.3 The Committee considered that the facts as submitted by the authors appeared to
raise issues under article 14, paragraphs 1, 2 and 3, of the Covenant, and that the authors
claimsin respect of these provisions should be examined by the Committee on their merits.
Since the authors' claim under article 14 that their sons were sentenced to death after an
unfair trial was declared admissible, so was the claim of aviolation of article 6.

6.4 To enable the Committee to make an informed decision on the merits of the
communication, the Committee also decided that the State party should be reminded of its
obligation under article 4, paragraph 2, of the Optional Protocol, to examine in good faith
al allegations brought against it and to provide the Committee with all relevant information
a its disposal. In particular, the State party was requested to provide copies of the trial
transcripts of the Tashkent City Court that convicted the authors' sons on 30 June 2003 and
of the Appeal Chamber of the Tashkent City Court that upheld this conviction on 1 August
2003, as well as a copy of the ruling of the Appeal Chamber of the Tashkent City Court of
1 August 2003. In turn, the authors were requested to provide copies of their sons
complaints on appeal and of any other petition submitted to the State party’s authorities,
pertinent to their claims under article 14 and article 6 of the Covenant.

State party’ s observations on the merits

7.1 On 12 October 2006, the State party submitted its observations on the merits,
without however providing any of the court documents requested of it in the Committee's
decison on admissibility. The State party stated that the Committee’s decision on
admissibility was examined by the Supreme Court of Uzbekistan, which concluded that no
violations of the crimina or crimina procedure law had taken place during the
investigation and court examination of the criminal case of R.M. and S.I.

7.2  The allegations about the “use of unlawful methods’ to extract confessions on all
charges from R.M. and S.., and information from witnesses in the course of pretrial
investigation and trial were not confirmed by the Supreme Court. Both alleged victims were
“provided with a right to defence from the outset of their detention”, al interrogations,
legal proceedings and court hearings were conducted in the presence of their lawyers.

7.3 According to the State party, under article 509 of the Criminal Procedure Code, the
original decision of the second instance's court shall be signed by all of the judges who take
part in the examination of the case and shall be added to a defendant’s criminal case file. A

4 GE.11-40016
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convict and the other parties to the proceedings shall be provided with a certified copy of
the decision, which may omit the signatures of the judges involved.

7.4  Finadly, the State party reiterated that the domestic courts correctly assessed the legal
qualification of the crimes committed by R.M. and S.I., and that the punishment was
proportionate to the crime committed.

7.5 By notes verbales of 17 October 2006 and 16 February 2009, the State party was
reminded of the Committee’s request to provide court documents indicated in its decision
on admissibility. On 1 May 2009, the State party notified the Committee that, according to
article 475 of the Criminal Procedure Code, copies of the judgment and of other court
documents are made available only to the parties to criminal proceedings. For this reason,
copies of the court documents requested by the Committee could not be made available to
it.

Absence of the authors' comments on the merits

8. By letters of 17 October 2006, 16 February 2009, 5 May 2009 and 19 October 2009,
the authors were requested to submit their comments on the State party’s observations on
the merits and reminded of the Committee’s request to provide court documents indicated
in its decision on admissibility. The Committee notes that this information has not been
received.

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as provided in article 5,
paragraph 1, of the Optional Protocol.

9.2 The Committee notes the authors allegations, raising issues under article 14,
paragraphs 1, 2 and 3, of the Covenant, that their sons trial was unfair, their right to be
presumed innocent was violated and that the court failed to establish the character and
degree of participation of each of the accused in the murders. It observes that these
alegations relate primarily to the evaluation of facts and evidence by the State party’s
courts. It recalls® that it is generally for the courts of States parties to the Covenant to
evaluate facts and evidence in a particular case, unless it can be ascertained that the
evaluation was clearly arbitrary or amounted to a denia of justice. The Committee further
notes the State party’ s contention that article 475 of its Criminal Procedure Code prevents it
from supplying court documents as requested in the Committee’s admissibility decision.
While the Committee regrets the State party’s failure to provide this information and
reiterates its obligation under article 4, paragraph 2, of the Optional Protocol, to provide the
Committee with al relevant information at its disposal, it notes, at the same time, that the
authors themselves have not provided the information requested from them despite four
reminders sent in 2006 and 2009. Indeed, the authors have provided no response at al to
the Committee’s admissibility decision or to the State party’s observations. Accordingly,
and in absence of any further pertinent information which would enable it to verify whether
the trial in fact suffered from the defects aleged, the Committee can find no basis for a
conclusion of aviolation of article 14, paragraphs 1, 2 and 3, of the Covenant.

9.3 Findly, as to the authors' claim under article 6 of the Covenant, the Committee
notes that on 29 January 2008, the Supreme Court of Uzbekistan commuted the death
sentences of both R.M. and S. |. to 25 years imprisonment. In light of this, and absent any

See, inter alia, communication No. 541/1993, Smms v. Jamaica, decision on inadmissibility adopted
on 3 April 1995, para. 6.2.
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findings of violations of article 14 in the present case, the Committee concludes that the
facts before it do not reveal aviolation of article 6, of the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it do not disclose a violation of any of the provisions of the International
Covenant on Civil and Political Rights.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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B. Communication No. 1225/2003, Eshonov v. Uzbekistan
(Views adopted on 22 July 2010, ninety-ninth session)*

Submitted by: Olimzhon Eshonov (nhot represented by
counsel)

Alleged victims: The author and his deceased son, Orif
Eshonov

Sate party: Uzbekistan

Date of communication: 8 September 2003 (initial submission)

Subject matter: Suspicious death in custody allegedly
resulting from torture

Procedural issues: Non-substantiation of claims

Substantive issues: Right to life; torture, cruel, inhuman or
degrading treatment or punishment; effective
remedy

Articles of the Covenant: 6, paragraph 1, alone and read in conjunction
with 2; 7, alone and read in conjunction with
2

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 22 July 2010,

Having concluded its consideration of communication No. 1225/2003, submitted to
the Human Rights Committee by Mr. Olimzhon Eshonov in his own name and on behalf of
Mr. Orif Eshonov under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  The author of the communication, Mr. Olimzhon Eshonov, an Uzbek nationa born
in 1932, is the father of Mr. Orif Eshonov, also an Uzbek national, born in 1965, who died
in custody presumably on 15 May 2003. The author acts on his own behalf and on behalf of
his son, and claims a violation by Uzbekistan of his son’s rights and of his own rights under
article 2 and article 7 of the International Covenant on Civil and Political Rights. The
communication also appears to raise issues under article 6, paragraph 1, alone and read in

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Lazhari
Bouzid, Mr. Mahjoub El Haiba, Mr. Y uji Iwasawa, Ms. Helen Keller, Ms. Zonke Zanele Mgjodina,
Ms. lulia Antoanella Motoc, Mr. Michael O’ Flaherty, Mr. José Luis Pérez Sanchez-Cerro, Mr. Rafael
Rivas Posada, Mr. Fabidn Omar Salvioli and Mr. Krister Thelin.
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conjunction with article 2, of the Covenant, with regard to the author’s son. The author is
unrepresented. The Optiona Protocol entered into force for the State party on 28 December
1995.

12 On 22 January 2004, the State party requested the Committee to examine the
admissibility of the communication separately from its merits, in accordance with rule 97,
paragraph 3, of the Committee’s rules of procedure. On 11 February 2004, the Special
Rapporteur on new communications and interim measures decided, on behaf of the
Committee, to examine the admissibility of the communication together with the merits.

The facts as presented by the author

2.1 On 6 May 2003, the author’s son was arrested by officers of the National Security
Service, alegedly while distributing Hizb ut-Tahrir leaflets, and detained in the Department
of Internal Affairs of Karshi City. On the same day, the Department of the National
Security Service of the Kashkadarya Region instituted criminal proceedings against the
author’s son and seven other individuals under article 159, part 1, of the Criminal Code
(attempt to overthrow the constitutional order of the Republic of Uzbekistan). Contrary to
the requirements of article 217 of the Criminal Procedure Code, the author was not
informed about his son’s arrest within 24 hours.! On 16 May 2003, the author was advised
that his son had died and his body was returned to the family for burial. On 17 May 2003,
the author’s son was buried in his hometown of Yangiyul in the presence of approximately
30 law-enforcement officers.

2.2 According to the results of the expert examination conducted by the Forensic
Medical Bureau of the Ministry of Health in the Kashkadarya Region, the author’s son had
died on 15 May 2003 in the resuscitation department of the Kashkadarya Regional Medical
Centre. The author alleges, however, that according to the information available to him, his
son had died on 10 May 2003 and his body was kept in the Medical Centre’'s morgue for
four days.

2.3 The author submits to the Committee several post-mortem photographs of his son’s
body, taken by him after the body was returned to the family. He states that, as corroborated
by the photographs, his son’s body showed in addition to livores mortis extensive
haematomas, large red spots, coagulated blood around his middle fingers on both hands,
apparent swelling of both hands, numerous scratches and skin injuries. In addition,
according to the official forensic medical report No. 45 of 30 May 2003 issued by the
Forensic Medical Bureau of the Ministry of Health in the Kashkadarya Region, a total of 7
his ribs were broken: ribs Nos. 8 and 9 on the right side and ribs Nos. 6 to 11 on the left
side of the body. He notes that neither the report of the post-mortem examination of 15 May
2003 nor the officia forensic medical report No. 45 of 30 May 2003 document all visible
injuries on his son’s body.

24  0On 20 May 2003, the author petitioned the Presidential Administration to conduct an
investigation into his son's death. This petition was first transmitted to the Generad
Prosecutor’s Office and then to the Prosecutor’s Office of the Kashkadarya Region. By a
letter from the Prosecutor’s Office of the Kashkadarya Region of 18 June 2003, the author
was informed that the Prosecutor’s Office of Karshi City conducted an investigation into
his son’s death and, on 31 May 2003, decided not to institute criminal proceeding on the

1 On 27 May 2003 the author received aletter of 6 May 2003 with a postal stamp of 19 May 2003, in
which he was informed by the Head of the Investigation Department of the National Security Service
of the Kashkadarya Region that his son was arrested on suspicion of having committed a crime. The
author submits that the letter in question was back-dated and written after his petition to the
Presidential Administration.
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basis of article 83, part 2, of the Criminal Procedure Code, for lack of corpus delicti in
anyone’ s actions.

25 On 29 May 2003, the author petitioned the General Prosecutor to conduct an
investigation into his son’s death. By a letter from the General Prosecutor’s Office of 30
June 2003, the author was informed that due to the deterioration of his son’s health, he was
transferred on 13 May 2003 from the Department of Internal Affairs of Karshi City to the
Kashkadarya Regional Medical Centre and died in the resuscitation department of the said
Medica Centre on 15 May 2003, despite having been rendered medical assistance.
According to the investigation conducted by the Prosecutor’s Office of Karshi City and
official forensic medical report, the death of the author’s son was caused by hypertension,
which resulted in brain haemorrhage. Interna rib fractures also detected on his son’s body
occurred ante-mortem due to a cardiac massage and are unrelated to his son’'s death.
According to the doctors in charge of the case, rib fractures occurred as a result of a
massage that also caused an outflow of blood into his soft tissues. A complex forensic
examination was put in place in order to verify the doctors' arguments and to ascertain the
cause of his son’s death and the investigation into his case has been resumed.

2.6 0On 23 June 2003, the author submitted yet another petition to the General Prosecutor
with the request to initiate an investigation without further delay. By a letter from the
Prosecutor’s Office of the Kashkadarya Region of 15 August 2003, the author was
informed that on 11 June 2003, the Prosecutor’s Office of the Kashkadarya Region revoked
the decision of the Prosecutor’s Office of Karshi City of 31 May 2003 not to ingtitute
criminal proceeding and referred the case back to the Prosecutor’ s Office of Karshi City for
a supplementary investigation. The investigation established on the basis of the report of
the complex forensic examination that the author’s son suffered from hypertension of the
third degree, chronic pyelonephritis, chronic lung inflammation and chronic anaemia. These
illnesses were detected in the Kashkadarya Regional Medical Centre in a timely manner
and appropriate and sufficient medical assistance was rendered to the author’s son. A brain
haemorrhage and an acute infection of the blood in the deceased’s brain resulted in a
cerebral swelling and coma, aggravated by his other chronic illnesses. Therefore, his life
could not be saved, despite the rendering of professional medical assistance. On 4 August
2008, the Prosecutor’s Office of Karshi City again decided not to institute criminal
proceedings on the basis of article 83, part 2, of the Criminal Procedure Code. On the same
day, this decision was confirmed by the Prosecutor’s Office of the Kashkadarya Region.

2.7  The author submits that according to the official forensic medical report No. 45 of
30 May 2003, prior to being transferred from the Department of Internal Affairs of Karshi
City to the Kashkadarya Regional Medical Centre on 13 May 2003, medical assistance was
rendered to his son on several occasions between 10 and 13 May 2003. In particular, on 10
May 2003, urgent medical assistance was given to his son in the premises of the
Department of Internal Affairs of Karshi City, and on 11 May 2003, urgent medical
assistance was also provided in the premises of the Department of Internal Affairs of Karshi
City and then in the Kashkadarya Regional Medical Centre. On 12 May 2003, the author’s
son was transported back to the Department of Internal Affairs of Karshi City. On 13 May
2003, urgent medical assistance was again given in the premises of the Department of
Internal Affairs of Karshi City and then in the Kashkadarya Regional Medical Centre. The
author submits that given his son's grave medical condition which was clear to medical
personnel, the way in which medical assistance was provided to his son in itself constituted
aform of torture. The author draws the Committee’s attention to the fact that already on 11
May 2003, his son had undergone an X-ray examination of his chest, with a note in the X-
ray report that “no rib fractures have been detected”. On 13 May 2003, he had undergone a
further X-ray examination of the skull, with a note in the X-ray report that “no signs of a
skull fracture have been detected”. He claims that these notes in the above X-ray reports
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were an attempt by the State party’s authorities to conceal the fractures that had already
existed at that time.

2.8  The author submits that prior to being arrested by officers of the National Security
Service on 6 May 2003, his son had not suffered from any chronic illnesses. In support of
this claim he provides a copy of the medical certificate (undated) issued by the Yangiyul
City Adult Outpatient Department in response to the request of 18 June 2003 sent on the
author’s behalf by the Legal Aid Society. The medical certificate states that the author’s son
had not consulted the Y angiyul City Adult Outpatient Department for treatment and had not
been registered for any regular medical check-ups.

2.9  The author provides a copy of the Human Rights Watch Briefing Paper of 4 April
2003 “Death in custody in Uzbekistan” describing six suspicious deaths in custody
alegedly resulting from torture. He submits that his son’s death is part of the State party’s
practice of total impunity for law-enforcement officers implicated in torture, which aso
shows a tendency aimed at spreading fear among individuals practising Islam outside of
government control.

The complaint

3.1 The author submits that his son's death resulted from torture to which he was
subjected by law-enforcement officers in the course of interrogations and the inadequate
investigation conducted by the State party’s authorities is an attempt to conceal the crimes
committed by its agents. He claims, therefore, that the State party violated his and his son’s
rights under article 7 of the Covenant.

3.2  The author claims that according to article 329 of the Criminal Procedure Code, a
decision on whether or not to institute criminal proceedings should be taken within no later
than 10 days. In his case, these procedura deadlines have not been complied with by law-
enforcement officers, which in turn, resulted in a violation of his right under article 2 of the
Covenant to have an effective and enforceable remedy.

3.3  Although the author does not specifically invoke this article, his claim in relation to
his son’s death as a result of torture appears to also raise issues under article 6, paragraph 1,
alone and read in conjunction with article 2, of the Covenant, in his son’s respect.

State party’s observations on admissibility and merits

4.1  On 15 December 2003, the State party submitted that the author’s son was arrested
on 6 May 2003 on suspicion of having committed a crime under article 159, part 1, of the
Criminal Code, and was placed in custody on 9 May 2003. While being interrogated in the
presence of a lawyer, the author’s son did not deny that he was distributing leaflets and,
when explicitly asked by the Deputy Prosecutor of the Kashkadarya Region on 9 May
2003, explained that he had not been subjected to unlawful methods after his arrest.
According to the State party, this testimony of the author’s son was duly documented in the
interrogation report.

4.2 On 10, 11 and 13 May 2003, the author’s son, who was detained at that time in a
temporary confinement ward (IVS) of the Department of Internal Affairs of Karshi City,
suffered from a sharp increase in blood pressure and had to be hospitalized in the
Kashkadarya Regional Medical Centre. He was diagnosed with hypertension of the second
degree, hypertonic crisis of the first degree, a severe form of pulmonary asthma, chronic
rena insufficiency, a severe form of anaemia, chronic bronchitis and pneumonia. The
author’s son died in the said medical institution on 15 May 2003, despite having been
rendered medical assistance.
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4.3  According to the forensic medical report, mandated by the Prosecutor’s Office of
Karshi City, the death of the author’s son was caused by hypertension, which resulted in the
abnormal cerebral blood circulation and a brain haemorrhage. No signs of bodily injury
were detected. The conclusions of the forensic medical examination have been confirmed
by doctors who treated the author’s son and by other materials. Officers of the Department
of the National Security Service of the Kashkadarya Region and of the Department of
Internal Affairs of Karshi City were subjected to investigation, respectively, by the National
Security Service and the Department of Internal Affairs of the Kashkadarya Region, with
the conclusion that no illegal acts had been committed by any of the law-enforcement
officers. For this reason, on 31 May 2003, the Prosecutor’s Office of Karshi City decided
not to institute criminal proceedings in this case. On 11 June 2003, this decision was
revoked by the Prosecutor’s Office of the Kashkadarya Region and the investigation is
currently ongoing.

44 On 22 January 2004, the State party challenged the admissibility of the
communication, arguing that the author failed to substantiate his claims under article 2 and
article 7 of the Covenant. It submitted that on the basis of the author’s petition, the General
Prosecutor’ s Office had revoked the decision of the Prosecutor’ s Office of the Kashkadarya
Region and, on 9 September 2003, ordered a new investigation and a complex forensic
examination. In his petition to the General Prosecutor’s Office, the author had primarily
requested the exhumation of his son’s body to carry out additional medical examinations. A
specia forensic medical commission consisting of “distinguished and experienced experts’
conducted a thorough examination of the medical materials and concluded that there was no
need to exhume the body of the author's son. Therefore, on 30 September 2003, the
Prosecutor’s Office of the Kashkadarya Region again decided not to institute a criminal
proceeding in this case. On an unspecified date, this decision was confirmed by the General
Prosecutor’ s Office.

45 The State party also submits that the author provided misleading information as to
the context of article 329 of the Criminal Procedure Code (see paragraph 3.2 above) and
argues that, according to the above-mentioned article, criminal proceedings are instituted
only if there are sufficient grounds for that. The State party further claims that the
revocation of the decision of the Prosecutor’s Office of the Kashkadarya Region by the
General Prosecutor’s Office is an example of effective application of article 329 of the
Criminal Procedure Code, which per se was put in place to ensure legal protection of
individuals.

4.6  Astothe author’s claims under article 7 of the Covenant, the State party refersto the
forensic medical report, testimony of the author’s son and those of his cellmates, in support
of its argument that the author’s son had never been subjected to torture and other inhuman
treatment by law-enforcement officers and medical personnel. The State party also argues
that the author’s alegation with regard to the impunity of law-enforcement officials as a
violation of article 7 of the Covenant is incorrect, as well as his reference to the death of
other individuals in custody, since the Committee’s complaint procedure does not cover the
alleged cases of mass violation of human rights. It adds that in 2001-2002, several law-
enforcement officers were found guilty of subjecting detainees to inhuman treatment which
resulted in their death, and sentenced to long terms of imprisonment. In August 2003,
article 235 of the Criminal Code was amended with the aim of explicitly prohibiting torture
and inhuman treatment and making it punishable by severe penalties; these amendments
came into effect in September 2003.

4.7  Onthe facts, the State party reiterates the conclusions of the forensic medical report
that internal fractures of seven ribs detected on the deceased’ s body were aresult of alife-
saving cardiac massage and were unrelated to his death. The State party adds that according
to the testimony of an officer who was on duty in the IVS of the Department of Internal
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Affairs of Karshi City on 6 May 2003 (name is available on file), the author’s son, who had
initially introduced himself as Mr. Akma Khakimov, was detained in the same cell with
two other individuals. This officer has further testified that no force was used against the
author’'s son and that, on 11 May 2003, he was taken to the hospital “as he got
hydrophobia’. This testimony was confirmed by the other four officers of the IVS of the
Department of Internal Affairs of Karshi City (names are available on file). Six individuals
who were detained in the same cell with the author’s son have either written explanatory
letters or given testimonies, attesting to the fact that the author’s son had not complained to
them about his health or about being subjected to torture and that he had no signs of bodily
injuries.

Author’s comments on the State party’s observations

5.1 Onb5and 20 April 2004, the author commented on the State party’ s observations. He
submits that the State party’s claims with regard to his son’s numerous illnesses have not
been corroborated by any evidence. He refers to the medical certificate issued by the
Yangiyul City Adult Outpatient Department (see paragraph 2.8 above) and explains that in
Uzbekistan, al individuals suffering from hypertension and asthma, especially severe
forms, are registered and subjected to regular medical check-ups. Therefore, if his son had
indeed suffered from these illnesses, there would have been ample medical documentation
for the State party to submit in support of its claims.

5.2 Theauthor reiterates hisinitial claim that, as corroborated by photographs submitted
to the Committee, numerous injuries on his son’s body are inconsistent with the
explanations advanced by the State party’s authorities. In particular, he submits that
typically a cardiac massage is performed in the heart area (ribs Nos. 3 and 4), whereas all
seven broken ribsin his son’s body were situated much lower than the heart area and could
have been inflicted by blows. Swelling of the hands could have been aresult of forcing hard
objects, presumably steel needles, under his nails. The author claims that prior to the burial,
he noticed that bodily tissues under his son’s nails were damaged. Furthermore, the author
suspects that some of his son’s organs, in particular his brain, might have been removed
from his body in order to conceal traces of being hit in the head. The author insists on the
exhumation of his son’s body in order to have an objective confirmation of his allegations.

5.3 The author states that he does not trust the conclusions of those doctors who
rendered the so-caled medical assistance to his son nor of the “distinguished and
experienced experts’. He clams that it would have been simply impossible for an
independent doctor or expert not to notice all the injuries on his son’s body and concludes,
therefore, that either the doctors and experts in question have not been independent from
law-enforcement entities or pressure was exerted on them. He further adds that, according
to the forensic medical report, has son was rendered urgent medical assistance on several
occasions within just a few days and should not have been allowed by an independent
doctor to be subjected to interrogations with such health conditions.

5.4  Theauthor submitsthat his claim in relation to article 329 of the Criminal Procedure
Code is based on the non-compliance by law-enforcement officers with the procedural
deadlines for taking a decision on whether or not to institute crimina proceedings in
relation to his son’'s death.

5,5  The author submits that written explanatory letters and testimonies of his son’s
cellmates referred to by the State party could have been obtained from them by law-
enforcement officers either under pressure or in exchange for a decrease in the term of
imprisonment or other privileges.
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Supplementary submissions

6. On 19 December 2007, in addition to reiterating its earlier arguments, the State party
submits that the deceased's illnesses were corroborated by the forensic medical report and
that one cannot exclude that his son knew that he suffered from the illnesses in question and
either had not registered for any regular medical check-ups or had registered in a medical
ingtitution other than the Yangiyul City Adult Outpatient Department. With regard to the
author’s claim that numerous injuries on his son's body were inconsistent with the
explanations advanced by the State party, it submits that the conclusions of the initial
forensic medical examination have been confirmed by the report of the complex forensic
examination No. 17-Com of 1 July 2003.

7. On 15 January 2008, the State party’s submission of 19 December 2007 was
forwarded to the author for comments. Reminders for comments were sent on 16 February
2009 and 29 September 2009. No response has been received.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

8.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.

8.3 The State party contested the admissibility of the communication, arguing that the
author has failed to substantiate his claims under article 2 and article 7 of the Covenant. The
Committee considers, however, that the arguments advanced by the State party are closely
linked to the merits of the communication and should be taken up when the merits of the
communication are examined. The Committee considers that the author has sufficiently
substantiated his claims, for purposes of admissibility, in that they appear to raise issues
under article 2; article 6, paragraph 1; and article 7 of the Covenant, and declares them
admissible.

Consideration of the merits

9.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

9.2  Asto the author’s claim in relation to the arbitrary deprivation of his son’s life, the
Committee recalls its general comment No. 6 (1982) on the right to life, which states that
theright enshrined in this article is the supreme right from which no derogation is permitted
even in time of public emergency which threatens the life of the nation.? In this regard, the
Committee considers that a death in any type of custody should be regarded as prima facie
a summary or arbitrary execution, and there should be thorough, prompt and impartial

2 Official Records of the General Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40),
annex V, para. 1.
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investigation to confirm or rebut the presumption, especially when complaints by relatives
or other reliable reports suggest unnatural death.®

9.3  The Committee notes that, in the present case, the author’s son was arrested on 6
May 2003 by officers of the National Security Service and, as confirmed by the State party
(see paragraph 4.7 above), he had not complained about his health that day. The author
argues that his son was in good health prior to his detention and that he was not aware that
he was suffering from an illness of any kind. Nine days later, that is, on 15 May 2003, he
died in the Kashkadarya Regional Medical Centre. According to the official forensic
medical report No. 45 of 30 May 2003, the author’s son suffered from several chronic and
life-threatening illnesses, inter alia, hypertension, a severe form of pulmonary asthma, a
chronic rena insufficiency, a severe form of anaemia, chronic bronchitis and pneumonia,
and died from hypertension, which resulted in the abnormality of cerebral blood circulation
and a brain haemorrhage. The Committee further notes that the State party refers to the
testimony of an officer of the IVS of the Department of Internal Affairs of Karshi City (see
paragraph 4.7 above), according to which the author’s son had to be hospitalized “as he got
hydrophobia’. The State party, however, has not provided any explanation as to what could
have triggered a bout of hydrophobiain custody.

9.4 The Committee notes that a medical certificate provided by the author to the
Committee attests to the claim that his son was not registered by the medical institution at
his habitual place of residence for any regular medical check-ups in relation to any illness.
Although the State party argued that a lack of such registration at the deceased’s habitual
place of residence is inconclusive, it has not provided any evidence that would suggest that
he had indeed suffered from any of the above-mentioned illnesses prior to being taken into
custody. In addition, the State party has not explained why the author was repeatedly
returned to his place of detention from the Kashkadarya Regional Medical Centre, having,
according to the State party’s own medica reports, required urgent medical attention on
several occasions within the space of only a few days. Given that the author’'s son
ultimately died in the same Medica Centre, the Committee would have expected an
investigation or at the very least an explanation from the State party of the reasons why he
was continually released back into detention and why the author was not notified about his
son’s grave medical condition in time before his death.

9.5 The Committee notes that the author complained about a lack of impartiality and
other inadequacies in the State party’s investigation into his son’s death and that he
provided a detailed description of injuries on his son’s body, suggesting that he had died
from an unnatural death (see paragraphs 2.3 and 5.2 above). The Committee notes that the
author’s description of the injuries is corroborated either by photographic evidence
submitted to the Committee or by the State party’s own forensic medical reports. In
particular, the reports attest to the fact that seven of the deceased's ribs were broken. The
official investigations conducted by the Prosecutor’s Office on three occasions resulted in a
conclusion that there were no grounds to institute criminal proceedings in relation to the
death of the author’s son for lack of corpus delicti in anyone’s actions.

9.6 In thisregard, the Committee recalls that the burden of proof cannot rest alone on
the author of the communication, especially considering that the author and the State party
do not always have equal access to evidence and that frequently the State party alone has

See Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions, Economic and Social Council resolution 1989/65, annex, para. 9.
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access to relevant information.* It is implicit in article 4, paragraph 2, of the Optional
Protocol that the State party has the duty to investigate in good faith all alegations of
violation of the Covenant made against it and its authorities, and to furnish to the
Committee the information available to it. The Committee observes that in cases in which
the established investigative procedures are inadequate and in cases where there are
complaints from the family of the victim about these inadequacies or other substantial
reasons, States parties should pursue investigations through an independent commission of
inquiry or similar procedure.® If the body of the deceased person has been buried and it later
appears that an investigation is required, the body should be promptly and competently
exhumed for an autopsy. The autopsy report must describe any and al injuries to the
deceased including any evidence of torture. Families of the deceased and their legal
representatives should have access to al information relevant to the investigation, and
should be entitled to present other evidence.®

9.7 The Committee observes that in the present case the arguments provided by the
author point towards the State party’s direct responsibility for his son’s death by torture
and, inter alia, necessitated at the very minimum a separate independent investigation of the
potential involvement of the State party’s law-enforcement officers in the torture and death
of the author’s son. The Committee considers, therefore, that the State party’s failure to,
inter alia, exhume the body of the author’s son and to properly address any of the author’s
claims raised at the domestic level and in the context of the present communication about
inconsistencies between injuries on his son’s body and the explanations advanced by the
State party’s authorities, warrant the finding that there has been a violation” of article 6,
paragraph 1, and article 7, of the Covenant, with regard to the author’ s son.

9.8  The author also claimed that his son’s death resulted from torture to which he was
subjected by law-enforcement officers in the course of interrogations and the inadequate
investigation conducted by the State party’s authorities is an attempt to conceal the crimes
committed by its agents. These allegations were presented both to the State party’s
authorities and in the context of the present communication. The Committee recalls that a
State party is responsible for the security of any person under detention and, when an
individual is injured while in detention, it is incumbent on the State party to produce
evidence refuting the author’s allegations.® Moreover, once a complaint about ill-treatment
contrary to article 7 has been filed, a State party must investigate it promptly and
impartially.® Where investigations reveal violations of certain Covenant rights, States
parties must ensure that those responsible are brought to justice.*

4 Communications No. 30/1978, Bleier v. Uruguay, Views adopted on 24 March 1980, para. 13.3; No.
84/1981, Dermit Berbatol. v. Uruguay, Views adopted on 21 October 1982, para. 9.6.

See Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions (note 3 above), para. 11.

® Ibid., paras. 12-13 and 16.

See Communication No. 962/2001, Mulez v. Democratic Republic of the Congo, Views adopted on 8
July 2004, para. 5.4.

8 Communications No. 907/2000, Sragev v. Uzbekistan, Views adopted on 1 November 2005, para.
6.2; and No. 889/1999, Zheikov v. Russian Federation, Views adopted on 17 March 2006, para. 7.2.
Human Rights Committee, general comment No. 20 (1992) on the prohibition of torture and cruel
treatment or punishment, Official Records of the General Assembly, Forty-seventh Session,
Supplement No. 40 (A/47/40), annex V1, sect. A, para. 14.

Human Rights Committee, general comment No. 31 (2004) on the nature of the general legal
obligation imposed on States parties to the Covenant, Official Records of the General Assembly, Fifty-
ninth Session, Supplement No. 40, vol. | (A/59/40 (Val. 1)), annex |11, para. 18.
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9.9 The Committee notes that, in addition to the above-mentioned official forensic
medical report, the State party referred to the testimony of the author’s son and those of his
cellmates, in support of its argument that the author’s son had never been subjected to
torture and other inhuman treatment by law-enforcement officers and medical personnel.
The State party, however, did not provide any information as to whether any inquiry was
undertaken by the authorities both in the context of the criminal investigations or in the
context of the present communication to address the detailed and specific allegations
advanced by the author in a substantiated way. In these circumstances, due weight must be
given to the author’'s allegations. The Committee considers, therefore, that the above
factors, taken together, lead it to conclude that the State party’s investigations into the
highly suspicious circumstances of the death of the author’s son in the State party’ s custody
just nine days after his arrest by officers of the National Security Service, were inadequate,
in the light of the State party’ s obligations under article 6, paragraph 1, and article 7, read in
conjunction with article 2, of the Covenant. In the Committee’s view, therefore, there has
been a violation of article 6, paragraph 1, and article 7, read in conjunction with article 2, of
the Covenant, with regard to the author’ s son.

9.10 The Committee further observes that although over seven years have elapsed since
the death of the author’s son, the author still does not know the exact circumstances
surrounding it and the State party’ s authorities have not indicted, prosecuted or brought to
justice anyone in connection with this custodial death in the highly suspicious
circumstances. The Committee understands the continued anguish and mental stress caused
to the author, as the father of a deceased detainee, by this persisting uncertainty amplified
by the condition in which his son’s body was returned to the family for burial, and
considers that it amounts to inhuman treatment of the author, in violation of article 7 of the
Covenant.

9.11 The Committee further finds that the persistent failure of the State party’ s authorities
properly to investigate the circumstances of his son’s death effectively denied the author a
remedy.™ The Committee considers that, taken together, the circumstances require the
Committee to conclude that the author’s rights under article 2, read in conjunction with
article 7, of the Covenant, have also been violated.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose aviolation by Uzbekistan of Mr. Orif Eshonov’s rights under article
6, paragraph 1, and article 7, aone and read in conjunction with article 2, and of the
author’ s rights under article 7; and under article 2, read in conjunction with article 7, of the
Covenant.

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy in the form, inter alia, of
an impartial investigation into the circumstances of his son’s death, prosecution of those
responsible and adequate compensation. The State party is also under an obligation to
prevent similar violationsin the future.

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and

1

Communication No. 1275/2004, Umetaliev v. Kyrgyzstan, Views adopted on 30 October 2008, para.
9.6.
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enforceable remedy in case a violation has been established, the Committee wishes to
receive from the State party, within 180 days, information about the measures taken to give

effect to the Committee’s Views. The State party is aso requested to publish the
Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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C. Communication No. 1232/2003, Pustovalov v. Russian Federation

(Views adopted on 23 March 2010, ninety-eighth session):

Submitted by: Oleg Pustovalov (not represented by counsel)

Alleged victim: The author

Sate party: Russian Federation

Date of communication: 5 November 2003 (initial submission)

Subject matter: Criminal procedural violations and prison
conditions

Procedural issues: Non-substantiation of claims; exhaustion of

domestic remedies.

Substantive issues: Allegations of ill-treatment; right to fair trial;
right to legal assistance; right to obtain
examination of witnesses; right to be treated
with humanity and respect to one’s dignity

Articles of the Covenant: 2, paragraph 3; 7; 9, paragraphs 1 and 3; 10;
14, paragraphs 1, 2 and 3 (b), (d), (€) and (g)

Articles of the Optional Protocol: 2 and 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 23 March 2010,

Having concluded its consideration of communication No. 1232/2003, submitted to
the Human Rights Committee by Mr. Oleg Pustovalov under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Oleg Pustovalov, born in 1963, currently
serving a prison sentence in the Russian Federation. The author claims violations by the
Russian Federation of articles 2, paragraph 3; 7; 9, paragraphs 1 and 3; 10; 14, paragraphs
1, 2 and 3 (b), (d), (¢) and (g), of the International Covenant on Civil and Political Rights.
The Optiona Protocol entered into force for the State party on 1 January 1992. The author
is unrepresented.

< The following members of the Committee participated in the examination of the present

communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Ahmad Amin Fathalla, Mr. Y uji lwasawa, Mr. Rajsoomer Lallah, Mr. Michael

O’ Flaherty, Mr. José Luis Pérez Sanchez-Cerro, Mr. Rafadl Rivas Posada, Sir Nigel Rodley, Mr.
Fabian Omar Salvioli and Mr. Krister Thelin.
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Factual background

2.1 On 23 December 2000, the Moscow City Court sentenced the author to 24 years and
3 months' imprisonment for attempted murder, rape, robbery and other crimes that took
place between November 1999 and February 2000. On 27 March 2001, the Judicial
Collegium of the Supreme Court, as a cassation instance, upheld the sentence of the
Moscow City Court.

2.2 The author claims that several procedural violations took place during his arrest (on
5 February 2000) and his pretrial detention. He claims that his arrest was illegal and based
solely on the “grave nature of the charges and the danger he represented”. He was not told
how to appeal the decisions governing his arrest and detention. He was allegedly severely
beaten and tortured by police officers at Petrovka 38 police department in order to make
him confess his guilt. Police officers alegedly put plastic bags over his head and forced
him to take psychotropic drugs. He claims he fainted and almost died. His head and entire
body were bloodied. He was thus forced to testify against himself. The nature of the
beatings was allegedly confirmed by a medical note issued by a doctor at the pretria
detention center (SIZO) No. 1. The author claims that his torture was taped on video, which
was later destroyed. Due to his bad physical condition as a result of torture, he was not
brought before the prosecutor who had authorized his detention. Allegedly, he was not
provided with a lawyer for three days after his arrest. In all his appeals to higher courts the
author alegedly insisted that he had not participated in the crimes he was convicted for and
that he had confessed guilt as aresult of torture.

2.3  The author claims that the result of the identification parade was forged and that he
was hot allowed to have access to a lawyer during the process. The physical characteristics
of the perpetrator pointed out by victims and witnesses did not allegedly match his. He
claims that he was not able to meet his lawyer and thus did not have legal assistance during
the identification parade.

24  The author claims that a number of irregularities took place during his trial. His
requests to invite additional experts and witnesses were all denied. During the time the
crimes took place in Moscow, he was in fact in Ulyanovsk. To prove his alibi, he requested
to call a witness from Ulyanovsk, but his request was denied. There were also aleged
contradictions in the conclusions of experts. For example, one expert concluded that the
crime weapon was a firearm, while the other concluded that it was not. The author was
alegedly removed from the court room at the request of a witness, despite his objections,
and his intervention was suspended by a judge. He allegedly requested a medical expertise
to prove that he was unable for medical reasons to father children, as one of the rape
victims had become pregnant. This request was also rejected. He also complained to the
court about the torture during his interrogation, which is allegedly reflected in the records
of the proceedings. However, his allegations were not considered by the court.

25 At the beginning of the court proceedings, the author requested the court to change
his lawyer, who was supposed to act on a pro bono basis but had asked him for US$ 5,000
to handle the case. The court rejected this request. The author submits that under section 51,
paragraph 7, of the Criminal Procedure Code, a court cannot deny a request to change
counsel, if the accused does not agree with counsel’s opinion. Later, he requested to be
represented by his sister, pursuant to section 47, paragraph 6 (a), of the Criminal Procedure
Code; this request was al so rejected.

2.6  The author claims that some newspapers published personal information about him,
such as his name, age and address as well as the charges against him even before his trial
began. He claims that the information about him was intentionally distorted: it stated that he
had previously been convicted of rape, that he was a sexual maniac and a former police
officer.

GE.11-40016 19



A/65/40 (Vol. I1)

20

The complaint

3. The author claims that the facts as described revea violations by the Russian
Federation of articles 2, paragraph 3; 7; 9, paragraphs 1 and 3; 10; 14, paragraphs 1, 2 and 3
(b), (d), (e) and (g), of the Covenant.

State party’s observations on admissibility

4, On 24 March 2004, the State party submitted that the communication should be
declared inadmissible, as the author had not exhausted all available domestic remedies. It
submits that the Supreme Court received a complaint under the supervisory review
procedure from the author, with the same arguments as those in the present communication.
The Supreme Court is considering initiating a supervisory review process and transmitting
the complaint to the Presidium of the Supreme Court under section 48 of the Criminal
Procedure Code.

Author’s comments on the State party’s observations

5. On 17 May 2004, the author submits that his complaint was sent to the Supreme
Court under supervisory review after he had received a notification from the Committee
informing about the registration of his case. He requested the Supreme Court to give him a
response in order to transmit it to the Committee. On 21 April 2004, the Presidium of the
Supreme Court issued a decision rejecting his complaint under supervisory review, but at
the same time reducing his sentence to 22 years and 3 months' imprisonment, following the
entry into force of the new Crimina Code.

Additional submissions by the parties

6.1  Additional submissions from the parties to the case have been summarized and
divided thematically as follows:

Allegations of ill-treatment during theinterrogation phase

6.2  The author submits that the decision of the Presidium of the Supreme Court of 21
April 2004 allegedly conceded his bodily injuries, but stated that they were caused during
his capture. He insists that his injuries were the result of torture by police officers during his
interrogation. His complaints of torture addressed to the court and the prosecutor’s office
were allegedly ignored. He does not have copies of their responses, as he claims they were
not given to him. He was only requested to sign the copies of their responses. Initially he
was not given a copy of the letter that he had addressed to the administration of SIZO No.
1, where he stayed for 10 days after his beatings by police officers at Petrovka 38. In that
letter, he had explained that he had been ill-treated by the police. However, in a later
submission, the author provided the Committee with a copy of the letter. The author also
claimsthat he was not given a copy of the medical report confirming historture allegations.

6.3  The State party contended on this issue that under the Internal Rule No. 205 issued
by the Ministry of Justice on 3 November 2005, convicts cannot request from the
administration of correctional institutions copies of documents from their personal files.
Only suspects and accused persons have this right, under Rule No. 189 issued by the
Ministry of Justice on 14 October 2005. However, in a later submission, the State party
acknowledged that it was against the law not to provide the author with a copy of his letter
and that the prosecutor of the Ulyanovsk had been ordered to take action in thisregard. The
State party also provided a copy of the medical note which confirms that the author had
bodily injuries on 12 February 2000, the day of his arrival at the detention centre. It
contends that the author has never requested a copy of this medical note.
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Allegations of procedural violations

6.4 The author submits that the decision of the Presidium of the Supreme Court
acknowledged his claim that at the beginning of the trial, he had requested to change his
lawyer, but that his request was denied as unjustified. He argues that he requested this
change as hislawyer had asked for aretainer his family could not afford. The author claims
that the decision also acknowledged that he was not provided with a lawyer during the
identification parade, but it stated that he had not asked for one. He notes that, in fact, he
had asked for a lawyer throughout the process, ever since his arrest. No lawyer was present
during the initial medical test on his ability to have sexual relations. His complaints to the
office of the President were forwarded to the General Prosecutor’s office, which merely
returned a standard letter. He notes that during the trial, he was asked to leave the
courtroom during the testimony of one of the victims. When he returned, he was not
informed about the content of the testimony and he was not able to question the victim.

6.5 The author adds that the decision of the Presidium of the Supreme Court did not
address the issue of his inability to procreate; neither did the other court decisions. It also
omitted to mention the refusal of his numerous requests to invite a witness who could
confirm that he was not in Moscow at the time of the crimes. The decision also ignored his
statements that he was forced to confess his guilt and that he did request the court for legal
assistance. He adds that he did not confess his guilt on the rape charge, that there was no
material evidence to prove his guilt, and that no crime weapon was found on him. One of
the rape victims allegedly stated that her attacker was shorter than her, while the author
himself is 8 cm taller than the victim. He gives details of physical characteristics and
circumstances of each assault indicated by victims and witnesses. He argues that the
identification parade was unfair, as the witnesses and victims were shown his photo in
advance.

6.6 The State party merely submits that the author’s claims about criminal procedural
violations during his trial and appeal, including the violation of his right to a lawyer, are
without substance.

Allegations of inhumane treatment in prison

Right to receive food

6.7 The author claims that food parcels and money sent by his family on 24 August
2004 were never delivered to him in prison, while the food parcel sent by his family on 18
January 2005 for his birthday was delivered to him only on 27 January 2005. He claims that
this was done by the prison administration intentionally and caused moral damage to him
and material damage to his family. He provides the names and positions of officials who
were allegedly involved in delaying delivery of his parcels.

6.8 The State party contests the author’s claim and submits that the food parcel sent in
August 2004 was received while he was in a penitentiary ingtitution in the Irkutsk region.
Thus, the parcel was returned to the sender. Concerning the delayed delivery of his parcel
in January 2005, the State party submits that it was due to the large number of parcels
received during Christmas. The State party acknowledges that money transferred to the
author’s account was illegally transferred to an account of the prison administration. The
Deputy Prosecutor of Vladimir region took necessary actions in this regard.

Right to adequate recreation and clothing

6.9  The author submits that his health deteriorated due to his inability to walk, and his
continued confinement to his cell, as the administration of the prison refused to give him
winter shoes or to allow him to use his own shoes when the ones he had been given were
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worn out. The administration allegedly gave him shoes only five months after he requested
them. He contracted pneumonia and sinusitis. He claims that his numerous requests for
medical assistance were simply ignored by the prison administration, which pretended that
it had not received the requests. He allegedly did not get any medical assistance from 2004
to 2005.

6.10 The State party notes that the author was provided with new shoes in March 2005.
According to the prison rules shoes are provided once a year. It also notes that the author
did not ask for medical assistance during the period of 2004-2005. It argues that during his
time in prison T-2 in Vladimir, the author received adequate medical treatment. His health
did not deteriorate and he did not complain of pneumonia and sinusitis.

Right to adequate food

6.11 The author complains of the bad quality of prison food, which he claims does not
have any taste or colour. The meat is allegedly spoiled, bread is half baked. Decent food is
served only when thereisavisit by acommission of the Ministry of Justice.

6.12 The State party rejects the author’s allegations and states that the menu is prepared
in accordance with the requirements established by order of the Ministry of Justice No. 136
of 4 May 2001. The menu was further improved by another order of the Ministry of Justice
No. 125 of 2 August 2005. The medical unit within the institution regularly controls the
menu. It checks the quality of meals, conditions of their storage as well as their expiration
dates." In addition, inmates have aright to buy food items at the shop of the prison T-2 or to
receive them in parcels or other types of transfers. The State party adds that the author
purchased food items at the prison shop, as shown on his personal account statements.

Right to adequate prison accommodation

6.13 The author claimsthat he was transferred to cell No. 12 on the 1st floor of the prison
reserved for convicts with psychiatric problems. His cell allegedly was in bad condition,
cold and full of insects and rats. His numerous requests for atransfer to a different cell were
ignored. As aresult, he became ill. He treated himself with medication sent by his family.
He adds that he had never requested the help of a psychiatrist, and doctors could confirm
this from his medical records.

6.14 The State party argues that according to the records of the psychiatric unit, the
author was not listed at all in the unit between 2001 and 2005. The author contacted the
psychiatrist, who established that he was having difficulties with psychological adaptation
to his environment and concluded that he did not need psychiatric monitoring. It submits
that the official documents as well as statements from officials show that the cell No. 12 on
the 1st floor, where the author was held, does not belong to the psychiatric unit. In fact, he
was transferred there in order to improve his conditions. The cell complies with the
requirements of section 80 of the Criminal Executive Code.? It adds that the cell is equipped

The State party has submitted a document from the Federal Office for Execution of Punishment
which provides alist of food itemsin grams per person per day. For example, it states that mesat is
provided five times a week; the rest is canned meat. It submits that the daily portion of meat is 80
grams, after cooking it amounts to 45 grams. Fish is aso provided systematically. The daily portionis
100 grams. After cooking it amountsto 70 grams.

The State party attached aletter from the Federal Office for Execution of Punishment stating that cell
No. 12, where the author was transferred, was not part of the psychiatric unit and there were no
persons with psychiatric problems.
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in accordance with the order of the Ministry of Justice No. 161 of 28 May 2001,® and
complies with sanitary epidemiological requirements.* It submits that in compliance with
the Federal Law No. 52 of 30 March 1999 “On sanitary epidemiological conditions of
population” as well as with sanitary rules issued by the Head Doctor of the Ministry of
Health and Social Development No. 24 of 18 July 2002, rat disinfection measures were
taken in order to prevent insects and rats in cells. No insects or rats were found in prison T-
2 of Vladimir.®

Right to send and receive correspondence

6.15 The author aso complains about delays up to 4045 days in sending and receiving
correspondence, as well as not being able to use a phone. He argues that he could not send
the letter dated 29 September 2005 on 31 October 2005, more than a month later, as stated
by the State party. His complaints to the Prosecutor of Ulyanovsk region that the prison
administration obstructed his correspondence with the Committee was not replied to. The
author points out that most of the documents produced by the State party do not bear his
signature.

6.16 The State party in turn argues that the author’s correspondence was delivered and
dispatched on time, and this was verified by testimonies of prison staff. It provides a list of
incoming and outgoing correspondence of the author, including registration numbers and
the dates for each correspondence. It notes that from 2002 to 25 August 2005 the author
submitted 19 complaints to various ingtitutions. The letter of the author dated 29 September
2005 addressed to the Committee was received on 31 October 2005 and sent to the
addressee on 1 November 2005. No complaint or letters addressed to the Committee were
received prior to this date. The State party contests the author’s claim that his right to use a
telephone was violated. It submits that the author was unable to telephone since he used all
the money on his account to buy food products at the local shop and had no money left for
phone calls. Still, he exercised his right to use a telephone under article 92 of the Criminal
Executive Code. The State party submits extracts from the book with records of telephone
use by inmates.®

Right to employment

6.17 The author claims that his right to employment was violated. He argues that his
requests and applications for jobs were not registered.

6.18 The State party responds that he was offered jobs at production units of the prison
numerous times, however he refused the offers stating that he did not want to work.

3 The State party attached aletter from the Federal Office for Execution of Punishment which provides

list of items in the author’s cell, such as radio, shelves for food, hangers for clothes, table, chairs,

water tank, garbage bin, toilet facilities, mirror, ventilator, etc.

The State party submitted a letter from the head sanitary doctor of prison T-2 in Vladimir, which

provides a detailed description of the microclimate in the cells. For example, it states that during the

warm seasons the temperature in the cell is between 18.3° C and 18.5° C. Humidity is about 46.3 per

cent. During the winter the temperature is between 19.5° C and 19.7° C. The humidity is 38.7 per

cent.

® The State party submitted a letter from the Federal Office for Execution of Punishment, which
confirms its statement.

% The record book states that the author used the prison telephone on 30 April 2003, 6 November 2003
and 14 May 2004.
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I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the communication is admissible under the Optional Protocol to the Covenant.

7.2  The Committee notes, as required by article 5, paragraph 2 (a) and (b), of the
Optiona Protocol, that the same matter is not being examined under any other international
procedure of investigation or settlement.

7.3  The Committee has taken note of the State party’ s arguments that the author had not
exhausted domestic remedies at the time the case was submitted to the Committee, and that
he subsequently continued to make use of domestic remedies. The Committee recalls its
jurisprudence that the issue of exhaustion of domestic remedies is to be decided at the time
of its consideration of the case, save in exceptional circumstances,” which does not appear
to be the case in the present communication.®

7.4  The Committee notes the author’s claim that, due to his bad physical condition as a
result of torture, he was not brought before the judge or the prosecutor who authorized his
detention, which might raise issues under article 9, paragraphs 1 and 3. It considers,
however, that the author has not provided sufficient information to substantiate his claim,
including information on whether his claim was brought before the judicial authorities.
Accordingly, the Committee considers this claim inadmissible under article 2 of the
Optiona Protocol, for lack of substantiation.

7.5 The Committee considers that the author’s remaining allegations, which appear to
raise issues under article 7; article 10; and article 14, paragraph 3 (b),(d),(e) and (g), of the
Covenant, have been sufficiently substantiated, for purposes of admissibility, and declares
them admissible.

Consideration of merits

8.1 The Human Rights Committee has considered the communication in the light of al
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

8.2 The Committee notes the author’s claim that he was beaten and subjected to ill-
treatment by the police during the interrogation, thus forcing him to confess guilt. He
provides details on the methods of ill-treatment used and contends that these allegations
were raised in the court, but were ignored. The Committee also notes the medical note
issued by SIZO No. 1 and the letter addressed to the administration of SIZO No. 1 by the
author, a copy of which was provided by the State party. Both confirm the author’'s
alegations. The Committee recallsits jurisprudence that it is essential that complaints about
ill-treatment must be investigated promptly and impartially by competent authorities.® In
the absence of any other substantive refutation by the State party, the Committee concludes
that the treatment to which the author was subjected, as described by him and supported by

See communication No. 925/2000, Kuok Koi v. Portugal, decision on inadmissibility adopted on 22
October 2003, para. 6.4.

See communication No. 1085/2002, Taright et al. v. Algeria, Views adopted on 15 March 2006, para.
7.3.

General comment No. 20 (1992) on the prohibition of torture or cruel, inhuman or degrading
treatment or punishment, Official Records of the General Assembly, Forty-seventh Session,
Supplement No. 40 (A/47/40), annex V1, sect. A, para. 14.
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the medical note and letter, amounts to a violation of article 7 and article 14, paragraph 3
(9), of the Covenant.*®

8.3 Asto the alegations of bad quality of food, bad conditionsin his cell, his transfer to
psychiatric unit of the prison as well as complaints about not being able to receive parcels,
to send and receive correspondence, to use the phone, to walk outdoors, to receive adequate
clothing and be provided with medical assistance, the Committee notes that the State party
has submitted detailed information to refute each alegation. In such circumstances the
Committee cannot conclude that there was a violation of article 10 of the Covenant.

84  The Committee notes the author’s claim that he was not allowed to have his lawyer
present during the identification process and that the trial court denied his request to change
his lawyer as well as his requests to invite additional experts and witnesses. The Committee
also notes that the State party merely stated that the author’s claims concerning procedural
violations and violation of his right to fair trial are groundless and did not provide any
arguments refuting these allegations. In these circumstances the Committee concludes that
the author’s allegations must be given due weight and that the author’s rights under article
14, paragraph 3 (b, d and €), were violated.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it disclose a violation of article 7 and article 14,
paragraph 3 (g), and article 14, paragraph 3 (b), (d), and (e), of the International Covenant
on Civil and Political Rights.

10.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy including the payment
of adequate compensation, initiation and pursuit of crimina proceedings to establish
responsibility for Mr. Pustovalov’sill-treatment, and aretrial with the guarantees enshrined
in the Covenant. The State party is aso under an obligation to prevent similar violationsin
the future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not, and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy in case a violation has been established, the Committee wishes to
receive from the State party, within 180 days, information about the measures taken to give
effect to the Committee’s views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

19 See communication No. 1057/2002, Kornetov v. Uzbekistan, Views adopted on 20 October 20086,
para. 7.1.
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D. Communication No. 1246/2004, Gonzalez Mufioz v. Guyana
(Views adopted on 25 March 2010, ninety-eighth session):

Submitted by: Patricia Angela Gonzalez (not represented by
counsel)

Alleged victims: The author and her husband, Lazaro Osmin
Gonzalez Mufioz

Sate party: Guyana

Date of communication: 14 December 2003 (initial submission)

Subject matter: Denial of citizenship of a Cuban doctor
married to a Guyanese national

Procedural issues: Author’s substantiation of claims; exhaustion
of domestic remedies

Substantive issues: Right to afair hearing; right not to be
subjected to arbitrary interference with family
life

Articles of the Covenant: 14, paragraph 1; 17, paragraph 1

Article of the Optional Protocol: 2; 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 25 March 2010,

Having concluded its consideration of communication No. 1246/2004, submitted to
the Human Rights Committee by Patricia Angela Gonzalez under the Optional Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol
1 The author of the communication is Patricia Angela Gonzalez (maiden name

Sherett), a Guyanese citizen born in 1953. Although she does not invoke any specific
provisions of the International Covenant on Civil and Political Rights,* her communication

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Ahmad Amin Fathalla, Mr. Y uji Iwasawa, Ms. Helen Keller, Mr. Rajsoomer Lallah, Ms.
Zonke Zanele Majodina, Ms. lulia Antoanella Motoc, Mr. Michael O’ Flaherty, Mr. José Luis Pérez
Sanchez-Cerro, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Fabidn Omar Salvioli, Mr. Krister
Thelin and Ms. Ruth Wedgwood.

Thetext on an individua opinion signed by Committee member Ms. Ruth Wedgwood is appended to
the present Views.

The Covenant and the Optiona Protocol entered into force for the State party respectively on 15 May
1977 and 10 August 1993. On 5 January 1999, the State party notified the Secretary-Genera that it
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appears to raise issues under articles 7; 14, paragraph 1; and 17 of the Covenant. The author
is not represented by counsel.

The facts as submitted by the author

21 On 18 May 2000, Mr. Lazaro Osmin Gonzalez Mufioz, a Cuban doctor, entered
Guyana under a medical cooperation agreement between Cuba and Guyana to render
medical services for a period of two years. His contract of 15 May 2000 with the Cuban
Central Unit for Medical Cooperation (UCCM) provided, inter aia, that he must comply
with the legal provisions in force for citizens of Cuba if he decides to marry during the
period of his contractual obligations. This would nevertheless not exempt him from
completing his contractual obligations with the UCCM. He was aso required to obtain
prior authorization from the UCCM before entering into contracts with third parties. As for
his marital status, the contract stated that he was married.

2.2 From May 2000 to July 2001, Mr. Gonzalez worked at a regional hospital, until he
was sent back to Cuba for one-month vacation. After his return to Guyana, he was assigned
to another hospital. On 6 November 2001, he underwent surgery for appendicitis.
Meanwhile, the Cuban Embassy learned about his engagement with Ms. Sherett. When Mr.
Gonzalez was declared fit for work, the Cuban Embassy informed him that he had to return
to Cuba for full recuperation. He decided not to return to Cuba, fearing that otherwise he
would not be allowed to return to Guyana.

2.3 0On 13 December 2001, the author and Mr. Gonzalez married in Georgetown and, on
20 December 2001, Mr. Gonzalez applied to the Immigration Department, Ministry of
Home Affairs for Guyanese citizenship, under article 45° of the Constitution of Guyana
(1980).

24 0On 19 March 2002, an agent of the Ministry of Home Affairs told the author and her
husband that the Cuban Embassy had warned the Guyanese authorities of the possible
consequences of granting Mr. Gonzalez citizenship or a work permit. Setting such a
precedent could jeopardize the medical cooperation between both countries, e.g. the further
deployment of the Cuban Medical Brigade to Guyana and the granting of scholarships to
Guyanese students. They were also advised that the Guyana courts had no jurisdiction over
the immigration department.

2.5 By letter of 27 March 2002, the Ministry of Home Affairs advised Mr. Gonzalez that
“[i]t is not now convenient to consider any application for work permit outside of the
Government of Guyana” and that his application for permanent residence and citizenship
“cannot be processed at thistime”.

2.6 On 23 April 2002, Mr. Gonzalez filed a writ of certiorari in the High Court,
challenging the refusal of the Minister of Home Affairs to register him as a Guyanese
citizen. In an exchange of affidavits submitted to the Court, Mr. Gonzalez claimed, and the

had decided to denounce the Optional Protocol with effect from 5 April 1999. On the same date, the
State party re-acceded to the Optional Protocol with areservation concerning the Committee’s
competence to consider communications from persons “under sentence of death for the offences of
murder and treason in respect of any matter relating to his prosecution, detention, trial, conviction,
sentence or execution of the death sentence and any matter connected therewith”.

Art. 45 of the Constitution of Guyana (1980) provides. “Any person who, after the commencement of
this Constitution, marries a person who is or becomes a citizen of Guyana shall be entitled, upon
making an application in such manner and taking such oath of allegiance as may be prescribed, to be
registered as a citizen of Guyana: Provided that the right to be registered as a citizen of Guyana under
this article shall be subject to such exceptions or qualifications as may be prescribed in the interest of
national security or public policy.”
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State party denied: (a) that he had not breached his contract with the UCCM by seeking
employment in private hospitals; (b) that his current marriage was not bigamous, since his
first marriage with a Cuban national had been dissolved by judgment of 29 January 2001 of
the Tribunal of La Lisa (Cuba);® (c) that he was entitled under article 45 of the Constitution
to be registered as citizen of Guyana; (d) that section 7* of the Guyana Citizenship Act, on
which the Minister’ s refusal to register him as citizen was based, was incompatible with the
Condtitution; (e) that the Minister’s decision violated principles of natura justice; and (f)
that it was subject to appeal to the courts.

2.7 In his reply, the Attorney-General stated that it had been established by Cuban
authorities that Mr. Gonzalez's divorce certificate was not recorded in the books of the
Tribunal of La Lisa; that it did not carry a folio number; and that it had no legal validity
outside Cuba, since it was not authenticated by the Foreign Ministry of Cuba. Even if Mr.
Gonzalez was lawfully married to a Guyanese citizen, he did not have an absolute right to
be registered as a citizen of Guyana under article 45 of the Constitution. The Minister had
lawfully exercised his discretion under section 7 of the Citizenship Act and article 42,
paragraph 1 and article 45 of the Constitution to refuse citizenship on grounds of national
security and public policy, when he considered that the relations between Guyana and Cuba
would be affected in the event that Mr. Gonzalez breached his obligation to return to Cuba
at the end of his contract; that by granting citizenship to Mr. Gonzalez, Guyana would
“open the floodgates’ for other Cuban doctors working in Guyana on Government contract;
and that other cooperation agreements and foreign policy matters would aso be
jeopardized. Public policy grounds were a matter to be decided by the executive branch
rather than the judiciary.®

2.8 Invoking judicial precedent,® Mr. Gonzalez replied that the Minister of Home
Affairs was required to exercise his discretion reasonably and to give reasons for refusing
an application for citizenship in order to enable the applicant to rebut such reasons or to
challenge the justification for the refusal before the courts. In Attorney General v. Ryan,’
the Privy Council had declared section 7 of the Bahamas Nationality Act (1973), which was
similar to section 7 of the Guyana Citizenship Act, unconstitutional and void, because it
made the right to be registered as a citizen of the Bahamas subject to the sole discretion of
the executive branch of Government.

2.9 0On9 May 2002, the High Court of the Supreme Court of the Judicature granted Mr.
Gonzalez certiorari, and on 12 November 2003, it quashed the decision of the Minister of
Home Affairs to refuse to register Mr. Gonzalez as a citizen, which it considered to be
unreasonable, arbitrary, in breach of principles of natural justice, and based on irrelevant
considerations. It ordered the Minister to review the application for citizenship and to
provide Mr. Gonzalez with an opportunity to present evidence in support, as well as to

3 A certified translation of a divorce certificate, as well as a copy of the original, dated 9 February 2001
is enclosed with the communication.

# Section 7 of the Guyana Citizenship Act (1966) reads: “(1) The Minister may, if heis satisfied that
the interests of national security or public policy so require, refuse to register as a citizen of Guyana
any person to whom the proviso to article 42 (1) or 45 of the Constitution or section 4 (2) of this Act
applies. (2) The Minister shall not be required to assign any reason for the exercise of any
discretionary power conferred on him asto the registering as a citizen, the naturalizing, or certifying
the citizenship, of any person and no exercise of any such power shall be subject to appeal or review
in any court.”

® Referenceis made to House of Lords, Secretary of State for the Home Department v. Rehman, 3 WIR
(2001) 877, 893-895.

® R.v. Secretary of State for the Home Department Ex Parte Fayed et al. (1997), 1 All E.R. 274.

7 1 WLR (1980) 143.
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refute any evidence that may be presented for the refusal, of his application within one
month of the date of the Court’s decision.

210 On 28 November 2003, the Minister of Home Affairs met with the author, her
husband and their lawyer to review Mr. Gonzalez’' s application for citizenship. No decision
on review had been taken at the end of the Court’s deadline (12 December 2003).

The complaint

3.1  The author claims that the Minister’s refusal to register Mr. Gonzalez as a citizen of
Guyana, as well as the failure to comply with the Court order to review his case within the
one-month deadline, violates his constitutional rights as the spouse of a Guyanese citizen
and amounts to “miscarriage of justice”. She also claims that, as a dissident, he would face
long-term imprisonment or execution if returned to Cuba. The fact that he had challenged
not only the decision of the Minister of Home Affairs of Guyana but, indirectly, aso the
Cuban Embassy’s request to deny him citizenship would be considered a
“counterrevolutionary action” by Cuban authorities.

3.2  For the author, the Minister’s failure to comply with the order of the High Court isa
clear indication that he will be denied citizenship. At a press conference, the Minister had
publicly announced that the author and her husband would be deported to Cuba once court
proceedings were over. There were good reasons to believe that his case was determined at
apolitical level during the visit of a high-level diplomatic delegation from Cuba.

3.3  Although the author does not invoke any specific provisions of the Covenant, her
communication appears to raise issues under articles 7; 14, paragraph 1; and 17, paragraph
1

State party’s observations on admissibility

41 On 26 April 2004, the State party challenged the admissibility of the author’'s
claims, arguing that she had not substantiated how the non-registration of her husband as a
Guyanese citizen would violate his rights under the Covenant. The communication is
therefore considered inadmissible ratione materiae and also is said to constitute an abuse of
the right of submission.

42 The State party reiterates that the right for spouses of Guyanese citizens to be
registered as citizens of Guyana is subject to such exceptions and qualifications as may be
prescribed in the interests of national security or public policy (art. 45 of the Constitution
and section 7 of the Guyana Citizenship Act). The Minister was not required to justify his
decision, nor was the decision subject to appeal or review in any court. Judicial precedent
confirmed the absence of an absolute right to registration as a citizen.?

4.3 The State party submits that, pursuant to the High Court’s order of 12 November
2003, the Minister of Home Affairs decided on the review of Mr. Gonzalez's citizenship
application on 14 April 2004. The Minister determined that Mr. Gonzalez had breached his
contract with the UCCM, because he left Guyana for an unknown destination between 1
and 31 July 2001 and because he thereafter withdrew his services from the Government of
Guyanato seek employment with private hospitals. Without determining whether or not his
marriage in Cuba was still valid, the Minister refused to register him as a Guyana citizen or
to grant him a work permit, arguing that the breach of his contractual obligations towards
UCCM could not be condoned, as it could adversely affect the good relations between the

The State party quotes from ajudgment of the Court of Appeals of Guyana, Nielsen v. Barker (1982),
32 West Indian Reports 254.
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Governments of Guyana and Cuba and could “lead to a cessation of further assistance to
Guyana, particularly in the area of health provision to Guyanese”.

Author’s comments on the State party’s observations

5.1  On 23 June 2004, the author commented on the Minister’s decision on review dated
14 April 2004, arguing (@) that in July 2001, her husband had been on home leave; (b) that
rather than withdrawing his services from the Government of Guyana after his return to
Guyana, he had been assigned by the Minister of Health to another hospital as a resident
doctor; and (c) that he had never breached his contract with the UCCM, but had been told
by the Cuban Embassy to return to Cubafor “full recuperation”.

5.2 Theauthor submits that, on 31 May 2004, she appea ed the Minister’s decision of 14
April 2004 to the High Court of the Supreme Court of Judicature, seeking a declaration (a)
that the refusal to grant her husband citizenship amounts to torture or inhuman or degrading
treatment and violates her constitutional right to freedom of movement, as it would compel
her to reside outside Guyana to maintain her marital relationship; (b) that the Minister of
Home Affairs “is a tribunal charged to determine civil rights and obligations but does not
satisfy the requirements of Article 144 (8)° of the Constitution of the Republic of Guyana’;
and (c) that the Minister’s exercise of discretion under Section 7 of the Guyana Citizenship
Act “is unconstitutional, unreasonable, ultra vires and null and void,” as the national
security and public policy exceptions are not sufficiently defined in an Act of Parliament or
in subordinate legislation.”’ By reference to article 17 of the Covenant, she applied for
interim orders compelling the Minister to grant the author residence and work permits.

5.3 Inhisreply, the Minister stated: (a) that Mr. Gonzalez had breached the terms of his
contract with the UCCM by seeking private employment before the end of the contract; (b)
that he had not provided proof of the divorce of his first marriage; (c) that the right of a
person who marries a Guyanese citizen to apply under article 45 of the Constitution for
registration as a citizen is a qualified right and does not incorporate by implication any right
of abode in the country; (d) that his decision to refuse to register Mr. Gonzalez as a citizen
of Guyana complied with principles of natural justice and was not subject to appea or
review in any court; and (€) that the decision did not contravene the author’s constitutional
right to freedom of movement.

54 Ladtly, the author informed the Committee that her husband had temporarily left
Guyanafor his personal safety and in order to find work abroad.

State party’ s additional observations on admissibility and author’s comments

6. On 30 November 2004, the State party submitted that the author failed to exhaust all
available domestic remedies, as the hearing for the motion she filed with the High Court in
May 2004 only began on 28 October 2004.

7.1 In a submission dated 9 February 2005, the author criticized the State party’s
additional admissibility submission as “another maneuver and excuse to escape

° Art. 144, para. 8, of the Constitution of Guyana (1980) reads: “Any court or other tribunal prescribed
by law for the determination of the existence or extent of any civil right or obligation shall be
established by law and shall be independent and impartial: and where proceedings for such a
determination are instituted by any person before such a court or other tribunal, the case shall be
given afair hearing within areasonable time.”

Exceptionsto theright in art. 45 of the Constitution to be registered as a citizen of Guyana must be
“prescribed” in the interests of national security or public policy. Art. 49, para. 1, of the Constitution
of Guyana defines “prescribed” as follows: “In this Chapter ‘ prescribed’” means prescribed by or
under any Act of Parliament.”

10
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responsibility”. She argues that the communication had been registered by the Committee
on the basis that the author had exhausted all available domestic remedies.

7.2  The author submits that, rather than reviewing the application for citizenship, the
Minister had based his decision of 14 April 2004 on the same grounds as his first decision
denying Mr. Gonzalez citizenship, which the High Court had considered to be
unreasonable, arbitrary, in breach of principles of natural justice and based on irrelevant
considerations. The Minister took this decision four months after the deadline set by the
Court (12 December 2003). The reason for her new motion in the High Court seeking
constitutional relief was to challenge the Minister’s miscarriage of justice.

7.3  The author submits that 15 months after the High Court’s ruling, the State party was
gtill hiding behind unduly prolonged legal proceedings, while she and her husband were
forced to live in separate countries to ensure his safety and subsistence.

8. On 9 June 2005, the State party again challenged the admissibility of the
communication on grounds of non-exhaustion of available domestic remedies, as the case
regarding the granting of citizenship was still pending at the High Court. The author’s
motion in the High Court had been scheduled for hearing on 10 June 2005, and any
decision of the High Court would be subject to appeal to the Court of Appeal of Guyana, as
well asto further appeal to the Eastern Caribbean Court of Justice.

9. On 3 August 2005, the author informed the Committee that she and her lawyers
were awaiting clarification as to whether Justice P. [sic.] would continue presiding over her
case in the High Court after his reassignment to other courts. It was unknown to her and her
lawyers when the hearing of her case would continue in the High Court.

10.1 On 3 October 2005, the author submitted that she had still not been informed when
her case in the High Court would be resumed. At the most crucial point of the case, when
both parties were about to make their summations for the Judge’s consideration and
decision, the presiding judge was removed from the courts in the County of Demerara and
sent to preside in the courts of the County of Berbice. This was yet another maneuver on
the part of the State party to frustrate justice. She invokes the principle that justice delayed
isjustice denied.

10.2 The author reiterates that at the time of registration of the communication, al
available domestic remedies had been exhausted, that the Minister of Home Affairs had
failed to comply with the order of the High Court within the prescribed time limit, and that
his decision on review, dated 14 April 2004, fell short of constituting a review, as it was
based on the same grounds as the first decision refusing to register her husband as a citizen
of Guyana. There was no reason to believe that the State party would respect the rule of law
in the second set of proceedings, after it had already exhibited contempt for the ruling of the
High Court in the first set of proceedings.

10.3 The author claims that the State party denies her the basic human right to live and
work peacefully with her husband in Guyana, although she is a citizen of Guyana and
married her husband according to the laws of the State party. It was obvious that the State
party’s intention was to force her into exile, if she wanted her marriage and her family to
survive. Thiswasin violation of her Covenant rights.

Additional infor mation from the author

11.1 On 12 May 20086, the author informed the Committee that the hearing in her case
resumed on 2 December 2005 and concluded on 27 January 2006. However, no judgment
had been handed down so far. She submitted several submissions to the High Court in
relation to her constitutional motion:
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@ In the written submissions on behalf of the applicant, the author’s lawyer
sought declarations by the Court that the decision of the Minister of Home Affairsinfringed
her constitutional rights to freedom of movement and to reside in the State party on the
ground that she would be compelled to reside outside Guyana in order to maintain her
marital relationship; that her husband was permitted to lawfully enter and re-enter and
depart from Guyana; and that the exercise of discretion by the Minister was
unconstitutional as no matters constituting interests of national security or public policy
were set out in any Act of Parliament or subordinate |egislation. Moreover, the Minister had
failed to identify any cabinet document or document tabled in the National Assembly
indicating that there was a special regime in respect of Cuban doctors married to Guyanese
obtaining citizenship. There was no evidence that Mr. Gonzalez had breached his contract,
which was a private contract and could not be used in the circumstances to form a basis for
public policy. The lawyer also sought orders compelling the Minister to grant Mr. Gonzalez
the necessary permits enabling him to remain and to engage in lawful employment in
Guyana, as well as interim orders to protect his rights until a final decision on motion. By
reference to article 17 of the Covenant and judicial precedent,™ the lawyer also invoked the
author’s and her husband’s right to family life;

(b) In the submission on behalf of the respondents, the Attorney General
reiterated that Mr. Gonzalez “ does not have an absolute right to reside in Guyana by virtue
of his alleged marriage to a Guyanese citizen”. Rather, the right of a person who marries a
Guyanese citizen to apply under article 45 of the Constitution of 1890 for registration as a
citizen of Guyana was a qualified right and did not imply any right of abode in the country.
The decision of the Minister to refuse him citizenship was valid, since the Minister was
vested with a discretionary power under section 7 of the Guyana Citizenship Act (chap.
14:01) and article 45 of the Constitution, which he had exercised on public policy grounds.
The author was precluded from basing her congtitutional motion on article 17 of the
Covenant because the right to protection against interference with family life was not a
fundamental right under the Constitution (article 154 (a) (2) of the Constitution). Moreover,
she was not entitled to a legitimate expectation upon marriage to a Cuban doctor that he
would remain in Guyana. The Minister had acted fairly when denying citizenship to Mr.
Gonzalez, who had been provided with a hearing and with reasons for the refusal of
citizenship;

(c) In the submissions in reply, the author's lawyer reiterated that the
“purported” exercise of discretion by the Minister of Home Affairs was flawed, in the
absence in legidation of a clear definition of what constitutes public policy. The Minister
had failed to produce any evidence of public policy and to consider the author’s
constitutional rights. Although article 17 of the Covenant was not a fundamental right under
the Constitution, the Covenant was nevertheless binding on the Executive, and the Court
was bound to interpret the fundamental rights provisions of the Constitution in the light of
“international law, international conventions, covenants and charters bearing on human
rights’ (article 39, paragraph 2, of the Constitution).

11.2 On 5 January 2008, the author informed the Committee that the acting High Court
judge, Justice P., had dismissed her constitutional motion on 1 October 2006, ordering her
to pay costs of 25,000 Guyana dollars. From the bench, he had suggested that she could
take the matter to the Court of Appeal. Her lawyer had filed a notice of appeal in the Court
of Appea. However, her case could not be scheduled before the Court of Appea because
the judgment of the High Court had still not been issued in writing, athough her lawyer had

11

Rattigan v. Chief Immigration Officer [1994] 1 LRC 343, at 351-352, making reference to the
Committe€’ s decision in communication No. 35/1978, Aumeeruddy-Cziffra et al. v. Mauritius, Views
adopted on 9 April 1981.
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on several occasions consulted with the Chief Justice on the unwarranted delay on the part
of the High Court judge to submit hisruling in writing.

11.3 On 15 September 2008, the author informed the Committee that Justice P. had still
not issued his judgment of 1 October 2006 in writing, thus effectively preventing her notice
of appea from being entertained by the Court of Appeal. She argues that the unjustified
two-year delay in issuing a written judgment amounts to adenial of justice.

State party’ s non-response on the merits

12.1 On 26 April 2004, the State party requested the Committee, under rule 97, paragraph
3, of the Committee’s rules of procedure, to reject the communication as inadmissible. On
13 May 2004, the Committee, through its Special Rapporteur on new communications and
interim measures, informed the State party of its decision not to examine the admissibility
of the communication separately from the merits and reminded the State party to provide its
observations on the merits by 18 August 2004. Thistime limit was extended until 4 October
2004 at the State party’s request. On 30 November 2004, the State party again challenged
the admissibility of the communication. Following reminders dated 10 November 2004, 10
December 2004 and 8 March and 6 April 2005, the State party informed the Committee on
9 June 2005 that it was in the process of preparing its observations on the admissibility and
merits of the communication. On 15 June 2005, the State party was requested to keep the
Committee informed about the state of the proceedings before the High Court and the Court
of Appea of Guyana. On 24 December 2007 and 24 January 2008, the Committee
reminded the State party to provide updated information on the judicial proceedings
concerning Mr. Gonzalez's citizenship. A fina reminder was sent on 26 February 2008,
together with a final reminder for the State party to submit its observations on the merits of
the communication. On 8 July 2008, the State party, without commenting on the merits,
submitted that the author’ s notice of appeal was still pending before the Court of Appeal.

12.2 The Committee recalls that the State party has an obligation under article 4,
paragraph 2, of the Optional Protocol to cooperate with the Committee and to submit to it,
within six months, written explanations or statements clarifying the matter and the remedy,
if any, that may have been granted. The Committee regrets the State party’s failure to
provide any observations with regard to the merits of the author’s claims. In the absence of
any such information from the State party, due weight must be given to the author’s claims,
to the extent that they have been substantiated.

I ssues and proceedings before the Committee

Consideration of admissibility

13.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with article 93 of its rules of procedure, decide whether or
not it is admissible under the Optional Protocol to the Covenant.

13.2 The Committee has ascertained that the same matter is not being examined under
another procedure of international investigation or settlement.

13.3 Insofar as the author claims that Mr. Gonzalez would face imprisonment or even
execution if returned to Cuba, raising issues under article 7, the Committee considers that
the matter is moot, since Mr. Gonzalez is not physically within the jurisdiction of the State
party and accordingly she has not sufficiently substantiated the claim for the purposes of
admissibility. This part of the communication is therefore inadmissible under article 2 of
the Optional Protocol.

13.4 Asto the claims that the proceedings before the High Court were unduly prolonged
and that the delay on the part of the High Court judge to issue a written ruling was
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unwarranted, the Committee notes that these claims relate to judicia proceedings
concerning Mr. Gonzalez's attempts to contest a negative decision about his citizenship
application. It recalls that the concept of a “suit at law” under article 14, paragraph 1, of the
Covenant is based on the nature of the right in question rather than on the status of one of
the parties or the particular forum provided by domestic legal systems for the determination
of particular rights.”? Article 45 of the Constitution of Guyana provides that any person who
marries a Guyana citizen is entitled to registration as a Guyana citizen, even if this right
may be limited by such exceptions or qualifications as may be prescribed in the interest of
national security or public policy. Although section 7, paragraph 2, of the Guyana
Citizenship Act provides that the Minister’s exercise of his discretionary power to refuse to
register as a Guyana citizen any person to whom the exceptions or qualifications to article
45 of the Constitution apply is not subject to appeal or judicia review, the Committee notes
that this did not prevent the High Court from reviewing the Minister’s decisions of 27
March 2002 and 14 April 2004 on Mr. Gonzalez's citizenship application and from
guashing the Minister's refusal of citizenship registration in the first decision. While
decisions on citizenship applications do not necessarily need to be determined by a court of
law, the Committee considers that whenever, as in the present case, a judicia body is
entrusted with the review of an administrative decision on such an application, it must
respect the guarantees of a fair hearing as enshrined in article 14, paragraph 1.2 The
Committee thus concludes that, in the circumstances of the case, article 14, paragraph 1,
second sentence, applies to Mr. Gonzalez' s citizenship proceedings.

13,5 The Committee notes that the author made repeated efforts to bring the procedural
delays to the attention of the competent judicia authorities. In this regard, it recals the
author’s uncontested statement that she and her lawyers sought clarification as to when the
hearing of her case would continue and as to whether Justice P. would continue to preside
over her case in the High Court, after his reassignment to another jurisdiction, and that her
lawyers raised the delay by Justice P. in issuing a written decision during consultations with
the Chief Justice. It also notes that the delay on the part of the High Court judge to issue his
ruling in writing was unexplained. The Committee refers to its case law to the effect that,
for the purposes of article 5, paragraph 2 (b), of the Optional Protocol, domestic remedies
must both be effective and available and must not be unduly prolonged. The Committee
considers that, in the present case, domestic remedies have been unreasonably prolonged
and that article 5, paragraph 2 (b), does not preclude it from examining the communication.

13.6 Regarding the author’s claims raising issues under article 17, paragraph 1, of the
Covenant, the Committee considers that such claims have been sufficiently substantiated
for purposes of admissibility. Not finding any other obstacle to it, the Committee considers
this part of the communication admissible.

Consideration of the merits

14.1 The issue before the Committee is whether the length of the judicial proceedings
before the High Court of the Supreme Court of Judicature and the presiding Judge’s delay
in submitting his decision in writing violated the author’s and her husband’s rights under
the Covenant.

14.2 The Committee recalls that the concept of a fair hearing, as enshrined in article 14,
paragraph 1, of the Covenant, necessarily entails that justice be rendered without undue

2 Communication No. 112/1981, Y.L. v. Canada, decision adopted on 8 April 1986, paras. 9.1 and 9.2.
13 Communication No. 1015/2001, Perterer v. Austria, Views adopted on 20 July 2004, para. 9.2.
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delay.™ It notes that the author appealed the Minister’s decision of 14 April 2004 to the
High Court on 31 May 2004, and that it took the presiding Judge until 1 October 2006 to
decide on her motion, athough the hearing of the case had been concluded on 27 January
2006. The Committee considers that the State party has not explained why the Court’s
review of the constitutionality of the ministerial decision in question took 28 months. Even
if the fact that the presiding High Court judge was temporarily assigned to other courts may
to a certain extent explain the postponement of the hearing of the case during 2005, it
cannot justify a lapse of time of more than eight months between the conclusion of the
hearing (27 January 2006) and the final decision (1 October 2006), during which no written
judgment was prepared. Moreover, the subsequent delay on the part of the High Court
judge to issue his ruling in writing had further delayed the proceedings for more than two
years, as the author’s appeal to the Court of Appeal could not be scheduled for hearing. The
Committee observes that the combined effect of the delays in the judicial proceedings,
following the Minister’s failure to review the author’s husband’ s application for citizenship
within one month, as ordered in the decision of the High Court of 12 November 2003, was
detrimental to the author’s and her husband's legitimate interest to clarify his status in
Guyana. Furthermore, it does not appear from the file before the Committee that the appeal
against the decision of 14 April 2004 of the Minister of Home Affairs had suspensive effect
or that the High Court issued any interim orders to protect the author’s and her husband’s
rights pending the final determination of the case. Against this background, the Committee
concludes that the above indicated delays were unreasonable and that article 14, paragraph
1, of the Covenant has been violated.

14.3 As to the author's claims raising issues under article 17, paragraph 1, of the
Covenant the Committee notes that Mr. Gonzalez is not allowed to reside legally in Guyana
and that, as a result, he had to leave the country and cannot live with his wife. It is aso
evident that they cannot live in Cuba. The State party has not indicated where else they
might live as a couple. The Committee considers that this fact constitutes an interference
with both spouses family. The question is whether such interference is arbitrary or
unlawful. The Committee recalls its jurisprudence that interference authorized by States can
only take place on the basis of law. As for the concept of arbitrariness, it is intended to
guarantee that even interference provided for by law should be in accordance with the
provisions, aims and objectives of the Covenant and should be, in any event, reasonable in
the particular circumstances.®

14.4 In the present case, the Committee notes the State party’s submission that the
Minister refused to register Mr. Gonzalez as a Guyana citizen or to grant him awork permit
arguing that the breach of his contractual obligations towards UCCM could adversely affect
the good relations between the Governments of Guyana and Cuba. It aso notes the decision
of the High Court dated 12 November 2003 which quashed the Minister’s decision. In view
of the delays regarding the subsequent proceedings, the Committee is not in a position to
conclude that the interference referred to was unlawful. However, the Committee does
conclude that the manner in which the State party’s authorities have deadt with Mr.
Gonzalez's request for citizenship is unreasonable and amounts to arbitrary interference
with the author and her husband’s family. It thus constitutes a breach of their right under
article 17, paragraph 1, of the Covenant.

15. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the

14 Communication No. 203/1986, Mufioz Hermoza v. Peru, decision adopted on 7 November 1988, para.

11.3.
1 General comment No. 16 (1988) on theright to privacy, Official Records of the General Assembly,
Forty-third Session, Supplement No. 40 (A/43/40), annex V1, paras. 3 and 4.
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facts before it revea aviolation of article 14, paragraph 1, and article 17, paragraph 1, of
the Covenant.

16. In accordance with article 2, paragraph 3, of the Covenant, the author and her
husband are entitled to an effective remedy, including compensation and appropriate action
to facilitate the family reunification of the author and her husband. The State party is also
under an obligation to ensure that similar violations do not occur in the future.

17. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken an obligation to ensure to al individuals within its territory or subject
to its jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy in case a violation has been established, the Committee wishes to
receive from the State party, within 180 days, information about the measures taken to give
effect to the Committee’s Views. The State party is aso requested to publish the
Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

GE.11-40016



A/65/40 (Vol. I1)

Appendix
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Individual opinion of Committee member Ms. Ruth Wedgwood

The Human Rights Committee finds that the State party violated articles 14 and 17
of the Covenant in its extensive and unreasonable delays in the judicial appeals from the
administrative refusal to grant either a residence permit, work permit or citizenship to the
author’ s husband, so that they might reside together within the territory of the State party of
which she is a citizen. | join in that conclusion, and doubt that the desire to qualify for
future economic assistance from a foreign State such as Cuba could constitute a permissible
reason to deny aright of residence. But in this case the Committee has not had occasion to
address the broader substantive question whether the Covenant creates an unvarying
obligation, as such, for a State party to allow residence and naturalization to any recognized
spouse of acitizen, when there is no other apparent place where they may reside together.

Article 17 should be read with a generous spirit in its protection of the family. But
before addressing this issue, the Committee may also wish to examine the negotiating
history of the Covenant and the record of general State practice, in regard to the concerns
that States may have professed in the discharge of their obligations in the protection of all
citizens.

(Sgned) Ms. Ruth Wedgwood

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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E. Communication No. 1284/2004, Kodirov v. Uzbekistan
(Views adopted on 20 October 2009, ninety-seventh session)x

Submitted by: Kholida Turaeva (not represented by counsel)

Alleged victim: The author’s son, Sodik Kodirov

Sate party: Uzbekistan

Date of communication: 11 May 2004 (initial submission)

Subject matter: Imposition of death penalty after unfair trial
and on the basis of confession obtained under
torture

Procedural issue: Non-exhaustion of domestic remedies

Substantive issues: Right to life; torture, cruel, inhuman or

degrading treatment or punishment; right not
to be compelled to testify against oneself or to
confess guilt; effective remedy

Articles of the Covenant: 6; 7 read together with 2; 7 read together with
14, paragraph 3 (g); and 14, paragraph 1

Article of the Optional Protocol: 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 20 October 2009,

Having concluded its consideration of communication No. 1284/2004, submitted to
the Human Rights Committee on behalf of Mr. Sodik Kodirov under the Optional Protocol
to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

11  The author of the communication is Mrs. Kholida Turaeva, an Uzbek national, date
of birth unspecified. She submits the communication on behalf of her son, Mr. Sodik
Kodirov, an Uzbek national born in 1974, who at the time of submission of the
communication was detained on death row in Tashkent, after being sentenced to death by
the Tashkent City Court on 17 December 2003. Although the author does not claim a
violation by Uzbekistan of any specific provisions of the International Covenant on Civil

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Yuji lwasawa, Ms. Helen Keller, Ms. Zonke Zanele Majodina, Ms. lulia Antoanella
Motoc, Mr. Michagl O’ Flaherty, Mr. José Luis Pérez Sanchez-Cerro, Mr. Rafael Rivas Posada, Sir
Nigel Rodley, Mr. Fabian Omar Salviali, Mr. Krister Thelin and Ms. Ruth Wedgwood.

The text on an individua opinion co-signed by Committee members Mr. Fabidn Omar Salvioli, Ms.
Christine Chanet and Ms. Zonke Zanele Mgjodinais appended to the present Views.
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and Political Rights, the communication appears to raise issues under article 6; article 7,
read together with article 2; article 7, read together with article 14, paragraph 3 (g); and
article 14, paragraph 1, of the Covenant. The author is unrepresented. The Optional
Protocol entered into force for the State party on 28 December 1995.

1.2 Under rule 92 of its rules of procedure, the Committee, acting through its Special
Rapporteur for new communications and interim measures, requested the State party, on 12
May 2004, not to carry out the execution of the author’s son, pending the consideration of
the case. This request was reiterated by the Committee on 18 October 2004. By letter of 11
November 2004, the State party informed the Committee that it acceded to the request for
interim measures. On 1 May 2009, following the Committee’s request for an update on the
status of Mr. Kodirov’s death sentence after the abolition of the death penalty in Uzbekistan
as of 1 January 2008, the State party forwarded information that on 29 January 2008, the
Supreme Court of Uzbekistan had commuted Mr. Kodirov's death sentence to life
imprisonment.

Factual background

2.1  The author claims that when her son was arrested on 9 June 2003, he was subjected
to torture by police officers for the purpose of extracting a confession. In particular, she
states that her son was raped while in detention, and so severely mistreated that he had to be
taken to a prison hospital and operated on. Allegedly, when she visited her son in detention
on 10 June 2003, he did not recognize her and, as aresult of the beatings, he could not walk
unaided. The author submits that investigators must have used a sharp object to injure her
son, because he had cuts all over his body.

2.2 On 17 December 2003, the Tashkent City Court handed down a death sentence,
convicting the author’s son on multiple counts of attempted premeditated murder under
aggravating circumstances (arts. 25 and 97, part 2, of the Criminal Code); premeditated
murder under aggravating circumstances (art. 97, part 2); robbery committed by a recidivist
with infliction of serious bodily harm (art. 164, part 3); illegal acquisition and dealing in
currency values (art. 177, part 3); and acquisition, destruction, damage or concealment of
documents, stamps, seals, forms (art. 227, part 2). The author’s son was also recognized as
a particularly dangerous recidivist. On 6 February 2004, the case was heard by the Appeal
Chamber of the Tashkent City Court, which reclassified the author’s offences from part 3 of
article 177, to the lesser part 2 thereof and dismissed one count of attempted premeditated
murder under aggravating circumstances (arts. 25 and 97, part 2). The death sentence,
however, was upheld. On 10 and 31 March 2004, the First Deputy Chairperson of the
Supreme Court requested a dismissal of a humber of counts of attempted premeditated
murder under aggravating circumstances (arts. 25 and 97, part 2) and premeditated murder
under aggravating circumstances (art. 97, part 2) through the supervisory review procedure.
These requests were granted on 23 March and 16 April 2004, respectively. The author’s
son’s death sentence, however, was retained. On an unspecified date, the author’s son filed
arequest for a presidential pardon but no response was received.

2.3 According to the author, her son claimed in court that he was beaten and tortured
during the pretrial investigation to force him to plead guilty and showed marks of torture on
his body. The court, however, considered her son’s statements as an attempt to avoid
responsibility and punishment for the crimes committed. The author further submits that at
the start of her son’s trial, she was told by the judge that if she were to come to the court
hearings, he would inform the victims and they would take the law into their own hands and
kill her together with her son in the court building. The judge allegedly added that “death
was awaiting her son in any event”. The author concludes, therefore, that her son’ s trial was
not fair and that the court was partial.
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The complaint

3. Although the author does not specifically invoke any provisions of the Covenant, the
communication appears to raise issues under article 6; article 7 read together with article 2;
article 7 read together with article 14, paragraph 3 (g); and article 14, paragraph 1, of the
Covenant.

State party’s observations on admissibility

4.1 On 11 November 2004, the State party submits that, on 17 December 2003, the
author’s son was found guilty of premeditated murder of five persons with particular
cruelty and under aggravating circumstances, as well as of robbery, and sentenced to death.
Between 10 May and 7 June 2003, the author’s son assaulted, battered and robbed 16
women, including one minor, who were walking unaccompanied late in the evening, took
possession of their valuables and subsequently sold them to third persons. As a result of
serious bodily injuriesinflicted by the author’s son and despite medical intervention, five of
the victims died. The State party provides a short description of the 16 incidents on the
basis of which the author’s son was subsequently charged and found guilty.

4.2  The State party submits that the guilt of the author’s son was proven by his own
confession, the verification of his confession at the crime scenes, witnesses' and victims'
testimonies, case file materials, conclusions of forensic experts, fingerprints and psychiatric
examinations.

4.3  The State party submits that all of the author’s claims about a violation of her son’s
rights presented in her communication to the Committee, that is, allegations of torture, rape
and intimidation of her son, as well as of other violations of crimina procedure law, are
unsubstantiated. There is no evidence in the author’s son’s criminal case file that he was
subjected to physical or mental pressure during a pretrial investigation and subsequent
proceedings. Equally, there is no information about medical treatment that the author’s son
had to undergo as aresult of the aleged ill-treatment.

44  The State party further submits that, starting from the first interrogation of the
author’s son on 9 June 2003, he was represented by a lawyer. Upon the completion of the
pretrial investigation, the author’s son and his lawyer were given access to the case file
from 5 to 11 September 2003. In addition, upon the lawyer’'s request, the trial was
postponed from 2 to 3 October 2003, in order to give her the opportunity to further study
the case file materials. Neither at this stage, nor in court, did the author’s son or his lawyer
complain about ill-treatment during the pretrial investigation. The issue of aleged violation
of the author’s son’s rightsin criminal proceedings has not been raised by his lawyer either
oraly or in writing before the Appeal Chamber of the Tashkent City Court on 6 February
2004.

45 The State party submits that there is neither evidence nor information in the case file
materials about the alleged pressure exercised against the author by the judge of the
Tashkent City Court. In fact, the author was present at the court hearings and has not made
any oral or written statements about the alleged violation of criminal procedure law.

4.6  The State party concludes that the pretrial investigation and court proceedings were
conducted in full compliance with the Criminal Procedure Code. All charges and evidence
were thoroughly examined and evaluated, and his guilt was duly proven. While imposing
the punishment, the court took into account the author’s son’'s three previous convictions,
the fact that he presented a public danger and the severe nature of the crimes committed.
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Author’s comments on the State party’s observations

5.1 On 18 January 2005, the author adds on the facts that her son was arrested in the
absence of witnesses and without the arrest protocol being drawn up. The private
belongings attributable to him were in fact seized on 8 June 2003 in the apartment of athird
person. The author challenges her son’s role and/or degree of participation in each of the 16
incidents referred to by the State party (see paragraph 4.1 above). She concludes that the
charges against her son were unsubstantiated and/or excessive.

5.2  The author refers to the Resolution of the Plenum of the Supreme Court of 20
November 1996, according to which evidence obtained though the use of unlawful
methods, such as physical force (torture, beatings) and psychological and moral pressureis
void. She submits that the confession “beaten out” of her son under torture during the
pretrial investigation was used by the court in determining his role in the crimes. The author
submits a copy of the medical certificate signed by the head of the detention facility UY A
64/1Z-1 and dated 21 May 2004, according to which “while in detention in the facility, Mr.
Sodik Kodirov underwent an in-patient treatment from 13 to 23 June 2003, in connection
with self-inflicted injury. Diagnosis: Avulsed wound of the lower third of the right forearm.
Posthaemorrhagic anaemia. Was examined by the psychiatrist in connection with the
complaints about insomnia. Diagnosis. Asthenoneurotic syndrome without active
pathology. Out-patient treatment prescribed.” The author adds that the medical certificate
fails to document that at the time in question, her son’s arm was broken, there was a wound
in his head and a stab wound to his chest.

5.3  The author concludes that the pretrial investigation and court proceedings in her
son’s case were superficial and were carried out “in a particularly accusatory manner”.
Therefore, the trial was not fair and the court was partial.

Supplementary submissions

6. On 20 February 2009, the Committee reiterated its earlier request to the State party
of 12 May 2004 to provide a full trial transcript of Mr. Kodirov’'s court hearing in the
Tashkent City Court. On 1 May 2009, the State party notified the Committee that,
according to article 475 of the Criminal Procedure Code, copies of the judgment and of
other court documents are made available only to the parties to criminal proceedings. For
this reason, a copy of the tria transcript of Mr. Kodirov’s court hearing in the Tashkent
City Court could not be made available to the Committee.

7. On 5 May 2009, the State party’s note verbale of 1 May 2009 was forwarded to the
author with the request for comments and a copy of the full trial transcript of Mr. Kodirov's
court hearing in the Tashkent City Court. No response has been received.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of itsrules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

8.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

8.3 The State party has argued that the author’s claims about a violation of her son’s
rights presented in her communication to the Committee, that is, allegations of torture, rape
and intimidation of her son, were never raised before the domestic authorities or courts,
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which renders this part of the communication inadmissible under article 5, paragraph 2 (b),
of the Optional Protocol, for failure to exhaust all available domestic remedies. The author,
in turn, argued that her son claimed in court that he had been beaten and tortured during the
pretrial investigation to force him to plead guilty and showed marks of torture on his body;
his statements, however, were not taken into account and his initial confession was used by
the court in determining his role in the crimes. In the light of these conflicting arguments,
the State party and the author were requested by the Committee to provide a copy of the full
trial transcript of Mr. Kodirov’s court hearing in the Tashkent City Court, in order to enable
the Committee to make an informed decision on the issue of exhaustion of domestic
remedies. This critical document, however, has not been received. Notwithstanding the fact
that the author is unrepresented, the State party merely referred to the provision in its
domestic criminal procedure law, i.e. that court documents are made available only to the
parties, as an obstacle for compliance with the Committee’s request and implied that the
trial transcript in question could be obtained through the author, instead of fulfilling its duty
to provide the document itself.

8.4 In this regard, the Committee reaffirms its jurisprudence that the burden of proof
cannot rest on the author of the communication alone, especially considering that the author
and the State party do not always have equal access to the evidence and frequently the State
party alone has the relevant information. It is implicit in article 4, paragraph 2, of the
Optiona Protocol that the State party has the duty to investigate in good faith all allegations
of violations of the Covenant made against it and its representatives and to furnish to the
Committee the information available to it. In cases where the alegations are corroborated
by credible evidence submitted by the author and where further clarification depends on
information exclusively in the hands of the State party, the Committee may consider the
author’s allegations substantiated in the absence of satisfactory evidence or explanations to
the contrary presented by the State party. In the present communication, the Committee
takes into account that the State party did not provide any corroborating documentation to
refute the author’s claim that her son’s rape and torture allegation were raised before the
domestic courts, although the State party had the opportunity to do so, and which the author
has sufficiently substantiated. Therefore, the Committee considers that it is not precluded
by article 5, paragraph 2 (b), of the Optional Protocol from examining the communication.

8.5 The Committee notes that, athough the author in her submissions does not
specifically invoke any provisions of the Covenant, her allegations and the facts as
submitted to the Committee appear to raise issues under article 6; article 7 read together
with article 2; and article 7 read together with article 14, paragraph 3 (g), of the Covenant.
The Committee considers that the author has sufficiently substantiated these claims, for
purposes of admissibility, and declares them admissible.

8.6  The author’s claim that her son’s trial court was unfair and not impartial seems to
raise issues also under article 14, paragraph 1, of the Covenant. The Committee, however,
does not consider this claim to be sufficiently substantiated and, therefore, finds this part of
the communication inadmissible under article 2 of the Optional Protocol.

Consideration of the merits

9.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

See, Communications No. 30/1978, Bleier v. Uruguay, Views adopted on 24 March 1980, para. 13.3;
No. 139/1983, Conterisv. Uruguay, Views adopted on 17 July 1985, para. 7.2; and No. 1297/2004,
Medjnoune v. Algeria, Views adopted on 14 July 2006, para. 8.3.
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9.2  The author has claimed that her son was raped and subjected to torture while in
police custody for the purpose of extracting a confession, to the extent that he had to be
hospitalized. In support of her alegations, the author submitted a copy of the medical
certificate issued by the head of the detention facility and dated 21 May 2004, according to
which Mr. Kodirov was hospitalized from 13 to 23 June 2003, in connection with self-
inflicted injury. She also claimed that the medical certificate failed to document other
serious injuries on her son’s body. The State party merely affirmed that the author’s
alegations are unsubstantiated and that there was no information about medical treatment
that her son had to undergo as a result of the alleged ill-treatment. The Committee notes,
however, that the State party did not explain whether, in the light of the author’s rape and
torture allegations, any investigation took place in relation to Mr. Kodirov’s documented
injury which required hospitalization and appeared while he was in the State party’s
custody. The Committee must, in the circumstances, give due weight to the author’'s
alegations. The Committee recalls that a State party is responsible for the security of any
person under detention and, when an individua is injured while in detention, it is
incumbent on the State party to produce evidence refuting the author’s alegations. In the
light of the information provided by the author, the Committee concludes that the lack of
adeguate investigation into the alegations of ill-treatment in custody of her son amounted
to aviolation of article 7, read together with article 2, of the Covenant.

9.3  Furthermore, as regards the author’s claim of a violation of her son’s rights, in that
he was forced to sign a confession under torture, the Committee recalls its jurisprudence
that the wording of article 14, paragraph 3 (g), must be understood in terms of the absence
of any direct or indirect physical or psychological coercion by the investigating authorities
on the accused with a view to obtaining a confession of guilt. The Committee also recalls
that the burden is on the State to prove that statements made by the accused have been
given of their own free will. In these circumstances, the Committee concludes that the facts
before it disclose a violation of article 7, read together with article 14, paragraph 3 (g), of
the Covenant.

9.4  The Committee recals its jurisprudence to the effect that the imposition of a death
sentence after a trial that did not meet the requirements for a fair trial amounts also to a
violation of article 6 of the Covenant. In the present case, however, the death sentence
imposed on 17 December 2003 was commuted to life imprisonment on 29 January 2008. In
these circumstances, the Committee considers it unnecessary to examine separately the
author’s claims falling under article 6 of the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation of Mr. Kodirov's rights under article 7, read together
with article 2; and article 7, read together with article 14, paragraph 3 (g), of the Covenant.

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide Mr. Kodirov with an effective remedy. The remedy should
include a new trial that would comply with fair trial guarantees of article 14 of the
Covenant, impartial investigation of the author’s claims falling under article 7, prosecution
of those responsible, and full reparation, including adequate compensation. The State party
isalso under an obligation to prevent similar violations in the future.

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy in case a violation has been established, the Committee wishes to
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receive from the State party, within 180 days, information about the measures taken to give
effect to the Committee’s Views. The State party is aso requested to publish the
Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Appendix

Individual opinion of Committee membersMs. Christine Chanet,
Ms. Zonke Zanele Majodina and Mr. Fabian Omar Salvioli
(partly dissenting)

1. In general we concur with the deliberations and conclusions reached by the Human
Rights Committee in communication No. 1284/2004, “Kodirov v. Uzbekistan”, but regret
that we cannot agree with the findings in the final part of paragraph 9.4, in which, although
the Committee correctly recalls that “the imposition of a death sentence after atrial that did
not meet the requirements for a fair trial amounts aso to a violation of article 6 of the
Covenant”, then concludes there has not been a violation of article 6 in the case in question
because “the death sentence imposed on 17 December 2003 was commuted to life
imprisonment on 29 January 2008”.

2. Uzbekistan has made significant advances in its domestic legidation in terms of
respect for and guarantees of the right to life, as shown by the fact that, on 23 December
2008, the State ratified the second Optional Protocol to the International Covenant on Civil
and Political Rights, thus demonstrating its commitment to the abolition of capital
punishment. Moreover, in the Kodirov case, the Committee had requested interim
measures, and the State responded positively on 11 November 2004. This demonstrates the
State’ s fulfilment in good faith of the international obligation undertaken on ratification of
the International Covenant on Civil and Political Rights to take the necessary measures to
give full effect to the Committee' s decisions.

3. The above does not excuse the Committee from giving an opinion on the facts of a
specific case, as considered under this individual communication. In our view, it is
inappropriate — most pertinently for the purposes of proper reparation — for a body such
as the Committee to fail to give an explicit opinion on a violation of a human right
recognized in one or more articles of the International Covenant on Civil and Political
Rights.

4, In its general comment No. 6 (1982) on the right to life, the Human Rights
Committee states that “the expression ‘most serious crimes must be read restrictively to
mean that the death penalty should be a quite exceptional measure. It also follows from the
express terms of article 6 that it can only be imposed in accordance with the law in force at
the time of the commission of the crime and not contrary to the Covenant. The procedural
guarantees therein prescribed must be observed, including the right to a fair hearing by an
independent tribunal, the presumption of innocence, the minimum guarantees for the
defence...”.?

5. A violation of article 6, paragraph 2, exists regardless of whether the death penalty
was actualy carried out. As the Committee itself has stated before, “the imposition of a
sentence of death upon conclusion of a trial in which the provisions of the Covenant have
not been respected constitutes a violation of article 6 of the Covenant”.? This case law was
based on earlier decisions in which the Committee stated that a preliminary hearing that
failed to observe the guarantees of article 14 violates article 6, paragraph 2, of the

& Official Records of the General Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40),
annex V, para. 7.

b Communication No. 1096/2002, Kurbanova v. Tajikistan, Views adopted on 6 November 2003, para.
7.7.
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Covenant.® Unfortunately, this criterion was not maintained in recent cases and this, in our
view, represents a step backwards in the Committee’ s jurisprudence.

6. In the interpretation of human rights law, and in the name of progress, an
international body may amend aview it previously held and replace it with an interpretation
that provides greater protection for the rights contained in an international instrument: this
constitutes appropriate and necessary development of international human rights law.

7. The reverse procedure is not acceptable, however: it is not appropriate to interpret
human rights provisions more restrictively than before. The victim of a violation of the
Covenant deserves at least the same approach to protection as that provided in cases
considered previously by the same body.

8. Consequently, and without wishing to minimize the steps taken by Uzbekistan in
respect of the abolition of the death penalty, we are of the opinion that, in the Kodirov case,
the Committee should also have found a violation of the right contained in article 6,
paragraph 2, of the International Covenant on Civil and Political Rights.

(Signed) Ms. Christine Chanet
(Sgned) Ms. Zonke Zanele M ajodina
(Sgned) Mr. Fabian Omar Salvioli

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

¢ Communications No. 719/1996, Levy v. Jamaica, Views adopted on 3 November 1998, para. 7.3, and

No. 730/1996, Marshall v. Jamaica, Views adopted on 3 November 1998, para. 6.6.
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F. Communication No. 1312/2004, Latifulin v. Kyrgyzstan
(Views adopted on 10 March 2010, ninety-eighth session)-

Submitted by: Rustam Latifulin (represented by counsd,
Y uriy Shentsov)

Alleged victim: The author

Sate party: Kyrgyzstan

Date of communication: 28 June 2004 (initial submission)

Subject matter: Unfair trial; unlawful detention

Procedural issues: Non-substantiation; inadmissibility ratione

materiae; evaluation of facts and evidence

Substantive issues: Right to afair trial; right to immediate access
to alawyer; unlawful constraint measure;
right to be promptly informed of the charges;
conviction for failing to fulfil contractual
obligations

Articles of the Covenant: 2; 9, paragraphs 1 and 2; 11; 14, paragraphs 1
and 3 (c) and (d); and 26

Articles of the Optional Protocol: 2and 3

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 10 March 2010,

Having concluded its consideration of communication No. 1312/2004, submitted to
the Human Rights Committee by Mr. Rustam Latifulin under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mr. Rustam Latifulin, a citizen of Kyrgyzstan,
whose claims alege him to be the victim of violations by the State party of articles 2; 9,
paragraphs 1 and 2; 11; 14, paragraphs 1 and 3 (c and d); and 26 of the Covenant. He is
represented by counsel, Yuriy Shentsov.

* Thefollowing members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Yuji lwasawa, Ms. Helen Keller, Mr. Rajsoomer Lallah, Ms. Zonke Zanele Mgjodina, Ms.
lulia AntoanellaMotoc, Mr. José Luis Pérez Sanchez-Cerro, Mr. Rafael Rivas Posada, Sir Nigel
Rodley, Mr. Fabian Omar Salvioli and Mr. Krister Thelin.
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Thefacts as presented by the author

2.1  From 1999 to 2001 the author worked as the director of the “People’s Friendship
Foundation”, which provided assistance to Kyrgyz citizens wishing to work or study
abroad. The Foundation had a license issued by the Ministry of Labour to carry out such
activities and offered no guarantees, but assistance and support in finding a job or studying
abroad.

2.2 In7 June 2002, the author was detained as a suspect of assault under section 112 of
the Criminal Code. He appealed the decision regarding his detention up to the Supreme
Court with no avail. On 19 June 2002, the author was charged with fraud in connection
with his activities in the Foundation under section 166 of the Criminal Code, and on 20
March 2003, he was convicted by the Pervomaisk District Court of fraud (sect. 166, para. 3
(2 and 4)), theft of property (sect. 169), and assault (sect. 112, para. 1). He was sentenced to
a total of 12 years of imprisonment with confiscation of property at a colony of strict
regime. On 17 April 2003, the author filed an appeal with the Bishkek City Court, which
upheld the sentence on 22 August 2003. An application for supervisory review was filed
with the Supreme Court, however not by the author or his representatives, but by one of the
victims who believed that the real perpetrators had escaped justice. This application was
dismissed on 2 March 2004. According to the author, the Supreme Court examined the case
four and a half months late, in his absence and the absence of his lawyer, despite the fact
that under the Criminal Procedure Code, it has to examine within one month.

2.3 The author did not commit fraud as he had warned his clients that he could not
guarantee their visas. The court failed to assess the role of one Bazarbaev, a former head of
the foundation, who allegedly determined the fees to be charged to clients. The court also
ignored the fact that many clients were successfully sent abroad to work or to study and it
did not question the legality of the Foundation’s activities.

24  The court made mistakes in establishing the fees that the victims had been charged
and claims that all payments were sent to the Foundation’s account. The author refers to the
court’s finding that the deputy head of the Foundation, Mr. Gladilin had withdrawn alarge
sum of money from the Foundation's account under the author’s instruction and submits
that he knew nothing about this withdrawal and that the court failed to investigate how the
money had been spent. Allegedly, Mr. Gladilin had used blank papers that the author had
signed while he was in hospital so that Mr. Gladilin could send letters on the author’s
behalf to partner organizations. No inquiries were conducted in this regard. The author had
no role in the financial aspects of the Foundation and that, at worst, he was in breach of
contract. He states that several of those alegedly defrauded testified in his defence.

25 The author was not given access to a lawyer for a period of three days after his
arrest. He states that his detention per se was unlawful, as the offence in question at the
time, assault, was not one for which a constraint measure was prescribed by law. The
charge of fraud under section 166 of the Crimina Code was added only after he had
appealed his detention. He was not charged with any offence for a period of 10 days, and he
was not advised of his right to challenge his detention. He claims that under section 102 of
the Criminal Procedure Code the constraint measure is applied if there is a ground to
assume that the accused or defendant will hide from the investigation or court proceedings
or will obstruct objective investigation or court proceedings. Thereis no evidencein hisfile
that he hid from the investigation and, furthermore, the investigator was aware of his
address. The author challenged the lawfulness of his detention in the District Court on 19
June 2002. The court justified the constraint measure stating that the investigation could not
locate the author at the place of his residence and that he had failed to notify the court about
his new address and change in his employment status. He appealed twice in the Supreme
Court on 4 July 2002 and 22 October 2002. The appeals were dismissed in his absence and
in the absence of hislawyer on 7 October 2002 and 13 November 2002 respectively.
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2.6  Thetria court failed to examine documentary evidence by the defence and relied on
the testimonies of the victim Kushueva, who testified only during the pretria investigation
and not during the trial. The author’s lawyer’s request that the court hear witnesses who
could testify in his favour was dismissed.

2.7 The appea court also failed to examine either documentary evidence or witness
testimonies, and thus upheld his sentence.

The complaint

3.1  The author claims a violation of article 9, paragraph 2, of the Covenant, as he was
not charged with any offence for a period of 10 days, and he was not advised of hisright to
challenge his detention.

3.2  Astotheauthor’sclaim that his arrest was unlawful, as the offence in question at the
time, assault, was not one for which a constraint measure was prescribed by law and his
clam that the charge of fraud was added when he had appealed his detention, the
Committee notes that these allegations may raise issues also under article 9, paragraph 1, of
the Covenant.

3.3 The author claims that his rights under article 11 were violated, as he was
imprisoned for failure to fulfil acontractual obligation.

3.4  The author claims that the Court showed bias towards him generally, as it did not
take into account that other persons were responsible for the financial matters of the
foundation. Furthermore the court refused his lawyer’s requests to examine certain
witnesses, including persons whom the organization had successfully sent abroad to work.
The author claims that these facts constitute a violation of article 14, paragraph 1, of the
Covenant.

3.5 The author claims to be a victim of violation of article 14, paragraph 3 (d), as the
hearing in the Supreme Court was held in his absence and the absence of his lawyer. He
claims violation of article 14, paragraph 3 (c) as there was a delay in review of his case by
the Supreme Court. He also claims violation of articles 2, and 26.

State party’s observations

4.1 On 22 November 2004, the State party submits that the author was convicted of
assault under section 112 and theft of property under section 169 of the Criminal Code and
sentenced to 12 years imprisonment with confiscation of property.

4.2 It submits that the author’s guilt was proven by the statements of victims Sadarbek
G., Korchueva J., Kerimkulova A., Kushueva Ch., Bekulova D. and other documentary
evidence. The sentence was upheld by higher courts. The General Prosecutor’s Office did
not find any procedural violationsin the author’s case.

Author’s comments on the State party’s observations

5.1 On 2 March 2005, the author contested the submission by the State party, stating
that it did not provide any counter arguments to his claims regarding violations of the
Covenant and that its conclusions were unsubstantiated.

5.2  The author claims that the State party’s reference to the General Prosecutor’s Office
is incorrect, as the case was examined by the judicial bodies and the General Prosecutor’s
Office has no mandate to comment on judicial decisions.

GE.11-40016 49



A/65/40 (Vol. I1)

50

Additional comments by the parties

6.1 On 7 June 2005, the State party submits that the General Prosecutor’'s Office
examined the case and confirmed that the author’s guilt under sections 112, 166 and 169
was proven by the statements of victims Nusupova D., Sardarbek. G., Jenalieva M., Alkan
R., Kamchibek G., Bekulova J., Korchueva J. and statements by witnesses Jenalieva M.,
Osmonalieva A., Cheremisina A., and others. It was also supported by the results of a
judicial expertise, an audit of the Foundation and other materials of the case. The sentence
was reviewed by the Supreme Court of Kyrgyzstan.

6.2  On 29 June 2005, the author submits that the State party’s observations of 7 June
2005 do not contain any new information which is worth commenting on. He stated that the
State party is unwilling to investigate his case further and tries to delay the Committee’s
decision. The author asks the Committee to accelerate the examination of his case as his
health is deteriorating due to depression. He claims that he has been under psychological
pressure to withdraw his complaints to international bodies.

6.3  On 19 December 2005, the State party submits that the remaining term of 8 years, 11
months and 15 days of the author’ s sentence term was reduced by one fourth under the Law
on amnesty of 10 April 2004. Under section 61 of the Criminal Code his term in pretrial
detention — 1 year, 2 months, 15 days was deducted in the calculation of his sentence term.
Thus, the period of his imprisonment is counted from 7 June 2002 to 30 December 2010.
His early release is possible after 14 March 2008.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any clam contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant. The Committee has
ascertained, as required under article 5, paragraph 2 (@), of the Optiona Protocol, that the
matter is not being examined under another procedure of international investigation or
settlement.

7.2  The Committee notes the author claims that his rights under article 11 were violated,
as, in his view, he was imprisoned for failure to fulfil a contractual obligation. The
Committee notes that the facts for which the author was tried did not concern the failure to
meet a contractual obligation, but rather fell under the scope of the crimina law.
Accordingly, the Committee considers that this part of the communication is incompatible
ratione materiae with the provisions of the Covenant, and that it is therefore inadmissible
under article 3 of the Optional Protocol.

7.3 The Committee notes that the author’s allegations in paragraph 3.4, regarding claims
under article 14, paragraph 1, largely relate to the evaluation of facts and evidence by the
State party’s courts. The Committee refers to its jurisprudence' and reiterates that it is

See for example: Communications No. 541/1993, Errol Smms v. Jamaica, decision on
inadmissibility adopted on 3 April 1995 and No. 1234/2003, P.K. v. Canada, decision on
inadmissibility adopted on 20 March 2007. Communications No. 1188/2003, Riedl-Riedenstein et al.
v. Germany decision adopted on 2 November 2004; No. 886/1999, Schedko and Bondarenko v.
Belarus, Views adopted on 3 April 2003; No. 1138/2002, Arenz et al. v. Germany, decision on
admissibility adopted on 24 March 2004. General comment No. 32 (2007) on the right to equality
before courts and tribunals and to afair trial, Official Records of the General Assembly, Sixty-second
Session, Supplement No. 40, vol. | (A/62/40Val. I), annex V1.
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generally for the courts of States parties to the Covenant to evaluate facts and evidencein a
particular case, unless it can be ascertained that it was clearly arbitrary or amounted to a
denia of justice. The material before the Committee does not reveal that the conduct of the
trial suffered from any such defects. Accordingly, the Committee considers that the author
has not substantiated these allegations for purposes of admissibility and the claims are thus
considered inadmissible pursuant to article 2 of the Optional Protocol.

7.4  The Committee notes the author’s claims that the hearing in the Supreme Court was
delayed and held in his absence and in the absence of his lawyer in violation of article 14,
paragraph 3 (c and d). The Committee notes that the author did not provide sufficient
information to illustrate his claims in this regard. It notes, in particular that the proceedings
in question relate to a supervisory review of a court decision that was already into force,
and were the result of a claim filed not by the author or his representatives but by another
individual. In the circumstances, the Committee declares this part of the communication
inadmissible, for lack of substantiation, pursuant to article 2 of the Optional Protocol.

7.5 As to the aleged violation of articles 2 and 26, the author does not provide
information to illustrate his claims in this respect. Accordingly, this part of the
communication is deemed inadmissible, as insufficiently substantiated, under article 2 of
the Optional Protocol.

7.6  The Committee finds that the claims relating to articles 9, paragraphs 1 and 2, of the
Covenant, which the State Party has not factually disputed, have been substantiated for the
purposes of admissibility.

Consideration of the merits

8.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as provided in article 5,
paragraph 1, of the Optional Protocol.

8.2  The Committee notes the author’s claim that his detention was unlawful, as the
offence in question at the time, assault, was not one for which a constraint measure was
prescribed by law. It also notes his claim that the charge of fraud was put forward only after
he appealed his detention. The materials before the Committee reveal that the court justified
the detention with his failure to notify the court regarding the change of his residence and
employment status. The Committee notes, however, that the State party has failed to
address this matter in the context of the present communication. In the absence of any other
information, the Committee concludes that there has been a violation of article 9, paragraph
1

8.3  The Committee notes the author’ s claims that during the first 10 daysin detention he
was not informed of the charges against him. The Committee notes that in its reply to the
present communication, the State party has not factually disputed the claim but merely, asa
general matter, stated that no procedural violations have been observed in the author’s case.
In the absence of any further information, the Committee finds that the facts reved a
violation of articles 9, paragraph 2, of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated articles 9, paragraphs 1 and 2, of the International Covenant on
Civil and Political Rights.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, in the form of
appropriate compensation. The State party is also under an obligation to prevent similar
violationsin the future.
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11.  Bearing in mind that, by becoming a State party to the Optional Protocol, the State
party has recognized the competence of the Committee to determine whether there has been
aviolation of the Covenant or not and that, pursuant to article 2, of the Covenant, the State
party has undertaken to ensure to al individuas within its territory and subject to its
jurisdiction the rights recognized in the Covenant, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to its
Views. The State party is a so requested to publish the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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G. Communication No. 1338/2005, Kaldarov v. Kyrgyzstan
(Views adopted on 18 March 2010, ninety-eighth session):

Submitted by: Soyuzbek Kaldarov (represented by counsel,
Amageldy Moldobaev and Salizhan Maitov)

Alleged victim: The author

Sate party: Kyrgyzstan

Date of communication: 27 December 2004 (initial submission)

Subject matter: Failure to bring a detained person before a
judge and imposition of death penalty after
unfair trial

Procedural issue: Non-substantiation of claims

Substantive issues: Right to life; torture, cruel, inhuman or

degrading treatment or punishment; arbitrary
detention; right to be brought promptly before
ajudge; right to take proceedings before a
court; right to humane treatment and respect
for dignity; presumption of innocence; right
to be tried without undue delay; right to legal
assistance; right not to be compelled to testify
against oneself or to confess guilt

Articles of the Covenant: 6, paragraph 1; 7; 9, paragraphs 1, 3 and 4;
10, paragraph 1; 14, paragraphs 2, 3 (c), (d)
and ()

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 18 March 2010,

Having concluded its consideration of communication No. 1338/2005, submitted to
the Human Rights Committee by Mr. Soyuzbek Kaldarov under the Optional Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

* Thefollowing members of the Working Group participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Ahmed Amin Fathalla, Ms. Helen Keller, Mr. Rgjsoomer Lallah, Ms. Zonke Zanele
Majodina, Mr. Michagl O’ Flaherty, Mr. Rafael Rivas Posada, Mr. Fabian Omar Salvioli and Mr.
Krister Thelin.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Mr. Soyuzbek Kaldarov, aKyrgyz national born
in 1976, who at the time of submission of the communication was detained on death row in
Osh, Kyrgyzstan. He claims violations by Kyrgyzstan of his rights under article 6,
paragraph 1; article 7; article 9, paragraphs 1, 3 and 4; article 10, paragraph 1; article 14,
paragraphs 2 and 3 (c), (d) and (g), of the International Covenant on Civil and Political
Rights. The author is represented by counsel. The Optional Protocol entered into force for
the State party on 7 January 1995.

1.2 Under rule 92 of its rules of procedure, the Committee, acting through its Special
Rapporteur on new communications and interim measures, requested the State party, on 10
January 2005, not to carry out the author’ s execution, pending the consideration of his case.

1.3 A moratorium on the execution of the death penalty was initially introduced in
Kyrgyzstan by a Presidential Decree, which entered into force on 8 December 1998. Since
then, it has been extended on an annual basis. Presidential Decree of 30 December 2003, on
prolongation of the term of moratorium on execution of the death penalty in the Kyrgyz
Republic, extended the moratorium until 31 December 2004. On 9 November 2006,
Kyrgyzstan adopted a new Constitution, which abolished the death penalty. On 30 July
2009, the State party informed the Committee that on 17 December 2007, the Judicia
Chamber for Crimina Cases of the Supreme Court of Kyrgyzstan had commuted Mr.
Kaldarov’s death sentence to life imprisonment.

Thefacts as presented by the author

21 On 7 March 1999, at approximately 2 am., the author was driving a third person’s
car with four acquaintances in the outskirts of Bishkek, when he was stopped by