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Introduction   
The Canadian Feminist Alliance for International Action (FAFIA) is an alliance of more than sixty Canadian women’s organizations that was founded in February 1999.  As a broad alliance of women’s organizations, FAFIA is committed to advancing the human rights of all women.FAFIA has worked intensively in recent years on issues specifically related to the human rights of Indigenous women and girls in Canada. 
Contact Information
Shelagh Day, Chair, Human Rights Committee 

Canadian Feminist Alliance for International Action 

251 Bank Street, 2nd Floor 

Ottawa, ON K1P 1X3

Tel: +1 (604) 872-0750

Web: www.fafia-afai.org // @fafiaafai 

Email: shelagh.day@gmail.com
Murders and Disappearances of Indigenous Women and Girls 

I. CEDAW and Inter-American Commission on Human Rights (IACHR) Reports  

In 2011, FAFIA and the Native Women's Association of Canada (NWAC) asked the Convention on the Elimination of Discrimination against Women (CEDAW) Committee to initiate an inquiry
 under Article 8 of the Optional Protocol
 to the Convention on the Elimination of Discrimination against Women, into the crisis of murders and disappearances of Indigenous women and girls. FAFIA and NWAC also requested the Inter‑American Commission to investigate murders and disappearances of Indigenous women in British Columbia, Canada. 

In 2015, the United Nations Committee on the Elimination of Discrimination against Women (CEDAW Committee) issued the report of its investigation under Article 8 of the Optional Protocol to the Convention on the Elimination of Discrimination against Women on missing and murdered Indigenous women and girls in Canada. 
 The CEDAW Committee found Canada in violation of the Convention and made 38 recommendations. The CEDAW Report’s findings and recommendations followed the release of a report with similar findings and recommendations from the Inter-American Commission on Human Rights on missing and murdered Indigenous women and girls in British Columbia, Canada.
  

FAFIA is concerned that 37 of the CEDAW Committee's 38 recommendations have not been implemented, and 9 of the 10 IACHR recommendations have not been implemented. The one recommendation from both expert bodies that has been implemented is the recommendation that Canada launch an independent national inquiry into the murders and disappearances of Indigenous women and girls. 

However, there are serious concerns now about Canada's failure to move forward on implementation of the CEDAW and IACHR recommendations, as well as about the capacity and credibility of the National Inquiry to discharge its crucial work. 

While both the CEDAW Committee and the Inter-American Commission recommended that Canada launch a National Inquiry to further public examination and increase public understanding of the human rights crisis of murders and disappearances, and its causes and consequences, the establishment of the National Inquiry does not permit governments to delay taking steps that have been recommended by both international and regional expert bodies, and by Indigenous women's organizations and human rights experts for many years.  

II. The National Inquiry: Implementation of one CEDAW and IACHR recommendation  
After a pre‑consultation inquiry process, a National Inquiry was launched on September 1, 2016. The Government of Canada has allocated $53.86 million for the national inquiry, which is required to complete its work by the end of 2018.

Launching the National Inquiry was an important step forward in recognizing the deeply rooted and deadly discrimination that Indigenous women and girls face in Canada. However, as one of the organizations that has advocated for many years for the establishment of this inquiry, FAFIA has serious concerns about the Inquiry’s mandate and terms of reference.

The Inquiry Terms of Reference (ToR)
 fall short in the following ways: 
a. No requirement to use a human rights framework 

The CEDAW and IACHR reports are listed in the ToR for the Commissioners to review and consider in making their findings. However, the Commissioners are not directed to assess the evidence regarding systemic causes of the violence or institutional practices in light of Canada’s international human rights obligations, or to make recommendations that will ensure fulfillment of the rights of Indigenous women and girls. Nor do the terms of reference direct the Commissioners to design a plan for the implementation of CEDAW recommendations as part of its work.

FAFIA, NWAC, and the Canadian Journal of Women and the Law held a Symposium in January 2016, which included international experts from the UN, CEDAW Committee, and IACHR, and the Symposium recommended that the Inquiry be grounded in a human rights framework. 
 The Canadian Human Rights Commission (CHRC) made the same recommendation.
 But the terms of reference do not mandate this.   
b. No explicit reference to police and the criminal justice system
There is no explicit mandate to review policing policies and practices. Since the failure of the police and the justice system to adequately protect Indigenous women and girls and to respond quickly and diligently to the violence is a central concern, and since this failure has been identified as a violation of Canada’s obligations under international human rights law, the absence of explicit reference to this critical aspect of the discrimination has caused serious concern. 

The Government of Canada has stated that the language of the terms of reference is broad enough to include policing and the justice system, and examination of them is intended to be included. The National Inquiry Commissioners have repeated the assurance that policing is a government service covered under their mandate.
 FAFIA remains concerned that inquiry into policing and prosecution matters is weakened because the ToR are not explicit, 
 and to date in the Inquiry's work, there are no signs that this is a major focus of concern or attention.

c. No mechanism for independent review of cases
There is no mechanism for independent review of individual cases where there are outstanding concerns over the adequacy or impartiality of police investigations. The Inquiry Commissioners are authorized to refer families with concerns about ongoing or past investigations to “the appropriate provincial or territorial authority responsible for the provision of victim services”. This appears to be sending families back in a circle, to the same authorities with whom they were/are having problems to start with. An independent review of individual cases should be available through an independent process which, at least initially, the Commissioners design and oversee.
 Alternatively, the federal. provincial and territorial governments should be collaborating on a mechanism outside the Inquiry that will provide an independent review.
d. Current state of collapse
In addition to obvious weaknesses in its mandate, the Inquiry appears to be in a state of collapse.
 The Inquiry has been officially at work since September 2016, and it is due to provide its interim report in November 2017. However, to date, the Inquiry has held only one hearing. Various staff members have resigned.
 The Chief Commissioner, Marion Buller, has explained on numerous occasions that they are working on getting their procedures and supports in place for hearing the stories of family members of disappeared and murdered Indigenous women and girls.
 

However, with the exception of one hearing in Whitehorse, this has not happened yet. 

Further, there is no sign of the commencement of a policy inquiry into the systemic causes of the violence and the systemic failures in policing, the justice system, and social programming that perpetuate and sustain it. FAFIA welcomed the launch of the National Inquiry and is committed to assisting the Commissioners to do their work. However, at this point, there are grave concerns about whether the National Inquiry, as currently composed, is capable of discharging the task it was assigned.
 
III. Status Update on Implementation of CEDAW Report recommendations 
FAFIA has assessed the implementation of the central CEDAW recommendations on murders and disappearances of Indigenous women and girls.
a. CEDAW Recommendation: Ensure that all cases of missing and murdered Indigenous women are duly investigated and prosecuted 

This recommendation has not been implemented. Necessary components for implementation, including reliable data collection across police agencies in all Canadian jurisdictions, standard protocols for missing women investigations, effective, enforceable standards for police engagement with Indigenous women and girls and family members, and reliable prosecution and informed adjudication of violence against Indigenous women, are not in place. 

i. No consistent and reliable data collection
It has been noted repeatedly, by Canadian and international human rights experts, that Canadian data on missing and murdered Indigenous women and girls is not complete or reliable. According to the RCMP, there is error and imprecision in reporting the number of cases due to the extensive period of time over which data has been collected, differing data interpretation, inconsistency of variables used over the review period, and multiple data sources (with different purposes, collection methodologies, and definitions).
 Although the RCMP issued reports in 2014 and 2015, which provided total numbers exceeding previous public estimates of murders and disappearances, and exceeding the RCMP’s own previous figures,
 there are significant problems with this RCMP data.

So far, there is no co‑ordinated plan for standardized and mandatory data collection on missing and murdered Indigenous women and girls. Until there are standardized data collection methods across police jurisdictions and required reporting of a victim’s ethnicity—Indigenous or otherwise—Canada cannot ensure that all cases of missing and murdered Indigenous women and girls are identified, or duly investigated and prosecuted.

ii. No standardized, co-ordinated protocols for all police forces to follow when Indigenous women and girls are reported missing
The CEDAW Committee called upon Canada to ensure that all police agencies follow standardized, mandatory protocols when responding to cases of missing and murdered Indigenous women.
 However, as noted by the Royal Canadian Mounted Police (RCMP) in its 2015 Operational Overview, the definition of a “missing person” and reporting protocols vary across police jurisdictions.
 

The RCMP, which is one police force among hundreds in Canada, has published a National Missing Persons Strategy.
 However, the Action Plan promised by this Strategy has not been developed, or made public.

iii. No consistent standard of conduct that is transparent and enforceable for police when engaged with Indigenous women and girls
There are currently neither standards nor procedures, that are consistent and co‑ordinated across jurisdictions, and that are effective in ensuring that Indigenous women and girls, and their family members and friends, do not face discriminatory, racist and sexist treatment by police and in the justice system. Standards of conduct for policing are usually incorporated into provincial and territorial police acts, but procedures for enforcing these standards are weak, not independent, and inaccessible. 
j. CEDAW Recommendation: Take comprehensive measures to significantly improve the socioeconomic conditions of the Indigenous community, including the conditions affecting Indigenous women both on- and off-reserve

This recommendation has not been implemented. Data on the socio‑economic conditions of Indigenous women and girls are provided under a separate heading in this report.

i. No coherent plan or strategy
To date, there is no coherent plan or strategy to address the poverty of Indigenous women and girls, or their lack of access to decent housing, adequate and non‑discriminatory child welfare and child protection services, legal aid, shelters, and other basic needs. There has been no process or engagement that would set in place a discussion around a coherent plan or strategy for Indigenous women, with Indigenous women's participation.

ii. Budgetary allocations unclear
In March 2016, the Government of Canada announced it will invest $8.4 billion dollars over five years in the areas of education, infrastructure, training and other programs for Indigenous peoples.
 This budget allocation does not address poverty, food security, housing, or education and employment strategies specifically focused on Indigenous women. 

In March 2017, an additional $3.4 billion dollars for areas of “critical need” was added to the original five year pledge.
 This new money allocated in 2017 includes $828.2 million for First Nations and Inuit health, including $118.2 million to support mental health programs and $15 million to combat drug dependency.
 In addition, $1.1 billion has been allocated for “improving Indigenous communities”.
 However, it is not clear how the funds will be allocated and whether they will directly improve Indigenous women’s socioeconomic conditions.

k. CEDAW Recommendation: Take specific measures to break the circle of distrust between the authorities and the Indigenous community, improve avenues of communication and engage in a meaningful dialogue with representatives of the Indigenous community

This recommendation has not been implemented. 

i. Police brutality against Indigenous women and girls

Canada has not addressed police practices in relation to racist, sexist and neglectful police investigations into violence against Indigenous women and girls, nor has it addressed police conduct in terms of racism, abuse and sexualized violence demonstrated by members of various police forces towards Indigenous women and girls, i.e. as perpetrators themselves.
 Intimidation, threats, physical abuse, sexual assaults and the sexual exploitation of Indigenous women and girls (including child pornography) by police forces in Canada have been documented by Human Rights Watch
 and various media outlets in Canada. 
In 2013, Human Rights Watch found that women in northern British Columbia were harassed, threatened, raped and beaten by police.
 Human Rights Watch reported eight incidents in which police physically assaulted or used questionable force against girls under the age of 18.
 Four years after the Human Rights Watch report, the Chairperson of the Civilian Review and Complaints Commission for the RCMP issued a report, that broadly confirms the findings of the 2013 Human Rights Watch Report.
 

In June 2017, Human Rights Watch issued a new report on police relations with Indigenous women in Saskatchewan.
 This report documents a relationship fractured by the active involvement of the RCMP in the enforcement of residential schools rules and worsened by current violent policing practices including, excessive use of force, degrading and abusive body and strip searches by male officers and failure to protect Indigenous women from violence. These reports reveal a pattern of violence where Indigenous women are targeted specifically because they are Indigenous and because there is a history of the violence perpetrated against them being neglected and disregarded by the authorities. 

Women in Val D’Or Quebec have come forward to publicly complain about physical and sexual abuse by police.
 Recently, a number of RCMP Officers have been arrested or disciplined for sexual exploitation and sexual abuse of women and girls who were in their charge.
 The extent of police brutality towards Indigenous women and girls is shocking and it continues unabated.
 This conduct is current the subject of a public inquiry in Quebec.
 

High levels of sexism
, racism,
 and police corruption
 generally, and towards Indigenous women and girls specifically, further compound the problem, as most complaint processes are through the same offending police forces. 
It is difficult to rebuild trust as long as police racism and sexual exploitation of Indigenous women and girls continues.  

ii. Inadequate police complaints processes
Currently, there is no oversight body or complaints procedure for policing in any jurisdiction that has the confidence of Indigenous women and girls, and that is genuinely accessible to them. For example, although the Civilian Review and Complaints Commission for the RCMP states that it is an independent agency, all complaints against RCMP Officers are first investigated by the RCMP; further steps are only taken if the Commission is not satisfied with the RCMP report. 
 Complaints against the police are notoriously unsuccessful.
 High levels of sexism
, racism,
 and police corruption
 generally, and towards Indigenous women and girls specifically, further compound the problem, as most complaint processes are through the same offending police forces. 

Further, there is no nationally coordinated information mechanism to ensure that Indigenous women have the knowledge and supports necessary to make complaints against police officers or agencies. 

Trust between Indigenous women and police authorities requires credible complaint procedures and a transparent and supported process for lodging complaints, particularly for those living in remote areas. These do not yet exist. 
IV. Recommendations

The Government of Canada should:

· Amend the terms of the National inquiry and/or a special inquiry be conducted to investigate police violence against Indigenous women and girls, noting all filed complaints, investigations, charges, and prosecutions and a special investigation should be made of the vulnerabilities associated with Indigenous children in care, runaways, and homeless Indigenous women and children to police racism and sexualized violence.
· Together with provinces and territories provide unfettered access to federal, provincial, territorial, municipal records, statistics, and other data necessary to the extent of police racism, abuse, and sexualized violence against Indigenous women and girls and its connection to their failure to initiate and investigate complaints related to the murdered and missing.
· Make a complete review of all oversight mechanisms and entities (police-based or independent) for systemic problems related to the proper and complete investigations of police abuse of Indigenous women and girls, including failures to initiate and investigate complaints and why some complaints never brought forward.
· Implement a specific review of assaults, sexual assaults, and other misconduct by police against Indigenous women and girls at every stage of police custody—initially stopped/called, arrests or detentions, inside police vehicles, and in jail cells—as well as any complaints not acted upon or where evidence was not collected or could not be collected due to delay.
· Review Canada’s domestic and international human rights obligations in regard to the protection of Indigenous women and girls from racism and violence committed by state actors, such as law enforcement, lawyers, and judges and due consideration must be given to the impact that police racism and violence has on the victims, their families, communities, and Nations and how to properly compensate them.
V. Recent UN Treaty Body Comments on Murders and Disappearances 
a. Human Rights Committee (2015) 

Canada was reviewed by the Human Rights Committee in July 2015, and by the Committee on Economic, Social and Cultural Rights in February 2016. FAFIA and NWAC made a joint submission to the Human Rights Committee
 and FAFIA addressed the issue of murders and disappearances of Indigenous women and girls in its general submission to the Committee on Economic, Social and Cultural Rights.
 FAFIA and NWAC made a joint submission to the CEDAW Committee.

The Human Rights Committee called on Canada:

as a matter of priority, [to] (a) address the issue of murdered and missing [Indigenous] women and girls by conducting a national inquiry, as called for by the Committee on the Elimination of Discrimination Against Women, in consultation with [Indigenous] women’s organizations and families of the victims; (b) review its legislation at the federal, provincial and territorial levels, and coordinate police responses across the country, with a view to preventing the occurrence of such murders and disappearances; (c) investigate, prosecute and punish the perpetrators and provide reparation to victims; and (d) address the root causes of violence against [Indigenous] women and girls.

The Human Rights Committee asked Canada to provide information on the implementation of the above recommendation within one year—by August 2016.
 

b. Committee on Economic, Social and Cultural Rights (2016) 

In its 2016 periodic review of Canada, the Committee on Economic, Social and Cultural Rights noted its concern “about the persistence of violence against women in the State party, which is particularly prevalent among [Indigenous] women and girls and further exacerbated by the economic insecurity of women”.
 The Committee recommended that: 

the State party address violence against women and girls in a holistic manner. Inter alia, the State party is encouraged to study the link between poverty, ethnic origin and vulnerability to violence and take effective measures aimed at preventing and eradicating violence against women and girls. The Committee also recommends that the State party step up its efforts to protect victims of violence, including by ensuring the availability of a sufficient number of adequate shelters for victims of violence, as well as long-term housing solutions and adequate social assistance.

c. Committee on the Elimination of Discrimination against Women (2016) 

In October 2016, Canada was reviewed by the CEDAW Committee, and the Committee made this recommendation in its Concluding Observations: 

The Committee recommends that the State party fully implement, without delay, all recommendations issued by the Committee in its report on its inquiry 

(see CEDAW/C/OP.8/CAN/1, paras 216-220) and:

(a) Develop a coordinated plan for overseeing the implementation of the 37 outstanding recommendations made by the Committee in its report, by 

working in cooperation, as appropriate, with the commission conducting the national inquiry, as well as with [Indigenous] women and their organizations, 

women's human rights organizations and the provincial and territorial governments;

(b) Ensure that all cases of missing and murdered [Indigenous] women are duly investigated and prosecuted;

(c) Complement the terms of reference of the national inquiry with a view to: 

(i) Ensuring the use of a human rights-based approach;

(ii)Ensuring that the mandate of the inquiry clearly covers the investigation of the role of the Royal Canadian Mounted Police, provincial police, municipal police and public complaints commissions across federal, provincial and municipal jurisdictions; 

(iii) Establishing a mechanism for the independent review of cases in which there are allegations of inadequate or partial police investigations;

(d) Ensure adequate support and protection to witnesses and strengthen the inclusive partnership with [Indigenous] women’s organizations and national 

and international human rights institutions and bodies during the conduct of the inquiry and in its implementation process.

Canada has no plan for implementing the remaining CEDAW recommendations, and no mechanism is in place for monitoring implementation of them. The National Inquiry has not acknowledged the CEDAW recommendations, or the CEDAW and IACHR reports, and their relevance to its work.

VI. IACHR Follow-Up Hearings on Murders and Disappearances

On 7 April and 9 December 2016, the IACHR held follow‑up hearings in Washington D.C to evaluate Canada’s progress on implementing the recommendations in the IACHR report on missing and murdered Indigenous women and girls in British Columbia. 

FAFIA and NWAC representatives participated in these hearings along with Government of Canada representatives and, in April 2016, the UN Special Rapporteur on violence against women. At these hearings, the Government of Canada stated that actions are being taken that are giving effect to the recommendations of the CEDAW Committee and the IACHR.
 FAFIA and the Native Women's Association of Canada testified that there are no mechanisms in Canada for monitoring and evaluating government actions to implement these recommendations, and there is no discernible or measurable progress.
 

VII. Conclusion 
The launch of the National Inquiry into missing and murdered Indigenous women was a welcome step. But almost a year later, the National Inquiry does not appear to be capable of doing what Indigenous women and human rights organizations in Canada expected. The Government has taken no steps to intervene, re-organize, or re-set the Inquiry. 

At the same time, Canada has no plan in place for implementing the outstanding CEDAW and IACHR recommendations. Many of these recommendations can be acted on immediately, and this work should be occurring alongside, and perhaps, as the CEDAW Committee has recommended, in collaboration with, the Inquiry.
 

Further, there is no coordination mechanism, and no mechanism for centralizing information, to oversee any initiatives being implemented by different public agencies across levels of government.
 Consequently, there is no mechanism to hold governments to account for implementation of the CEDAW and IACHR recommendations.
The outcome of the National Inquiry should be a National Action Plan that reflects and incorporates all of the CEDAW and IACHR recommendations, and other steps that the National Inquiry identifies as needed. However, there is no sign that the Inquiry has such a goal, or any prospect of achieving it.

VIII. Recommendations

The Government of Canada, governments of the provinces and territories, and the National Inquiry on Missing and Murdered Indigenous Women and Girls should:

· Implement the recommendations of the TRC, IACHR, CEDAW and other UN bodies in relation to murdered and disappeared Indigenous women and girls that go beyond the initiation of a national inquiry, including recommendations that would most immediately affect Indigenous women and girls’ daily lives, health, safety and security, address their poor socio-economic conditions, and ensure specific supports for victims of domestic violence.

· Ensure that through the national inquiry, or otherwise, special scrutiny is given to the vulnerability of Indigenous children in care, runaways, and homeless Indigenous women and children to racism and sexualized violence by police and other actors.

· Ensure that Indigenous women and their families are provided with an independent review of cases where there are questions about the adequacy or impartiality of police investigations.
· Ensure that through the national inquiry, or otherwise, an extensive investigation into police violence against Indigenous women and girls is undertaken, noting all filed complaints, investigations, charges, and prosecutions.

· Undertake, through the national inquiry, or otherwise, a complete review of all police acts, laws, regulations, and policies related to prevention, investigation, and discipline for acts of racism and violence against women generally, and Indigenous women and girls specifically, as well as all police oversight mechanisms and entities.

· Undertake a review of Canada’s domestic and international human rights obligations in regard to the protection of Indigenous women and girls from racist and sexualized violence committed by state actors, such as law enforcement, lawyers, health care professionals, child welfare workers, and judges.

· Design methods for compensating victims of police failures, neglect, and violence, and their families and communities. 

· Design and establish an accessible, transparent mechanism for overseeing the implementation of the CEDAW and IACHR recommendations, and other related recommendations on missing and murdered Indigenous women and girls.
· Support women’s human rights organizations that can assist and offer expertise to the National Inquiry.
Sex Discrimination in the Indian Act 

I. History of Sex Discrimination 

Since its inception, the Indian Act has accorded privilege to male Indians and their descendants, and treated female Indians and their descendants as non-persons, or second-class Indians. In 1906, the Indian Act defined an Indian as: a male Indian, the wife of a male Indian, or the child of a male Indian. Under successive versions of the Indian Act, for the most part, Indian women had no independent status or ability to transmit status to their descendants. There was a one-parent rule for transmitting status and the transmitting parent must be male. Indian women lost status when they married a non-Indian, while Indian men endowed Indian status on their non-Indian wives.
 

In 1985, when the Charter equality guarantees were about to come into force, the Government of Canada introduced Bill C-31 to make some amendments. But Bill C-31 did not remove the male-female hierarchy. In fact, it entrenched it by creating the category of 6(1)(a) for male Indians and their descendants who already had full status prior to April 17, 1985, and the lesser 6(1)(c) category for women who had never had status because of the sex discrimination, or who had lost status because of marriage to a non-Indian.
 They were considered "re-instatees."  A new two-parent rule for transmitting status was imposed on the female line. This rule applied to the reinstated women immediately, but was delayed for the 6(1)(a) male line.
 

Since 1985, the deeply rooted sex discrimination, and the perpetuation of it by Bill C-31, has spawned a generation of litigation, including McIvor v. Canada,
 Matson v. Canada,
 Deschenaux v. AG Canada,
 and Gehl v. Canada.
 None of these cases would have been necessary if Indian women and their descendants had been put on an equal footing with Indian men and their descendants in Bill C-31. 

Bill C-3, An Act to promote gender equity in Indian registration
 (which was the 2010 response of the Harper government to the  McIvor v. Canada decision) failed, once more, to eliminate all sex discrimination in the Indian Act. It addressed some manifestations of the sex discrimination by introducing piecemeal improvements to the status of particular sub-groups, but left the heart of the sex discrimination that is inherent in the 6(1)(a) - 6(1)(c) hierarchy in place. Until this fundamental sex discrimination is removed, costly and time-consuming litigation will be necessary, as more sub-groups identify how the sex discrimination affects them, and challenge it in the courts. 
II. Bill S-3, An Act to amend the Indian Act (elimination of sex-based inequities in registration) 

After McIvor v. Canada, in August 2015 came a decision of the Quebec Superior Court in Deschenaux v. AG Canada. 
 Canada was directed once more to amend the Indian Act because it discriminates against Stéphane Descheneaux and Susan Yantha on the basis of sex. The Court gave Canada until February 3, 2017, to make curative amendments,
 and then granted an extension until July 3, 2017.
 Plaintiffs in Descheneaux applied for a further court extension that was denied. The Quebec Court of Appeal subsequently granted an extension until August 9, 2017. 
During this same period, Dr. Lynn Gehl was successful in her challenge to the unstated paternity policy of Indigenous and Northern Affairs in Gehl v. Canada (Attorney General),
 
an administrative policy that required the identity of the father of a child to be declared and the signatures of both parents to be presented, otherwise the Registrar would automatically assume that the father was non-Indian and this would affect the child's eligibility for Indian status.
 This sex discrimination was not historically addressed by Bill C-3, when the Indian Act’s status provisions were last amended in 2010. 
In response to Deschenaux and to Gehl, the Government of Canada introduced Bill S-3, An Act to amend the Indian Act (elimination of sex-based inequities in registration).
 Like C-3 Bill S-3, as originally introduced by the Government of Canada, was another piecemeal amendment designed (despite the promising name of the Bill) to address only the discrimination identified in Deschenaux, and Gehl, but not to remove the core of the sex discrimination in the Indian Act, which is rooted in the sex-based hierarchy between s. 6(1)(a) and s. (6(1)(c). 

Bill S-3 was considered by the Senate Committee on Aboriginal Peoples, and in that Committee, the Senators adopted an amendment, which would have the effect of eliminating the sex-based hierarchy by entitling Indian women and their descendants to full 6(1)(a) status on the same footing with Indian men and their descendants.
 Dubbed the "(6(1)(a) all the way amendment" it was passed by the full Senate on June 1, 2017. The Senate's amended Bill S-3 went back to the House of Commons, where the Liberal majority of Members of Parliament stripped out the Senate's 6(1)(a) all the way amendment and returned it to the Senate. The Senate rose for summer recess without reconsidering the Bill without its amendment. Because the Court's deadline for action on curing the unconstitutional discrimination identified in Deschenaux has now been extended to August 9, 2017, it is expected that the Senate may be recalled during the summer recess, or that it will immediately reconsider Bill S-3 on its return on September 19, 2017. 
The Senators and virtually all the witnesses who testified before Senate and House of Commons Committees agreed that Bill S-3 does not remove all the sex discrimination from the Indian Act, and that it was time to do so without further delay.
 The Government of Canada contended that further consultation was needed, but many witnesses pointed out that Canada has been consulting First Nations communities about Indian Act sex discrimination since the 1940s and that Canada knows everything it needs to know. 

INAC offered two arguments to support the unamended Bill S-3. INAC agreed that there are more women and their descendants who could be entitled to Indian status if Indian women born before April 17, 1985 were granted full 6(1)(a) status like their male counterparts.
 But INAC officials defended not putting the women on a footing of equality on the grounds that they are "balancing individual and collective rights" and are concerned about the reaction of communities to the potential need to include more Indians.
 
FAFIA takes fundamental exception to this argument. First Nations, recognized as Indian bands under the Indian Act, and communities have no legitimate say in whether the Government of Canada continues to discriminate against Indian women because of their sex. In fact, the Government of Canada has an obligation under constitutional and international law, as well a fiduciary duty not to discriminate on the basis of sex, whether Indigenous First Nations and communities agree or not. Aboriginal and treaty rights granted under section 35 of the Canadian constitution
 must not discriminate based on gender. Additionally, the United Nations Declaration on the Rights of Indigenous Peoples states that all Aboriginal rights and Indigenous law must not discriminate based on gender.
 Most, if not all, Indigenous First Nations and communities do not wish to see discrimination on the basis of sex continue.
 

Further, status and band membership were separated in the Indian Act in 1985, and Indian status is a relationship between individual Indigenous persons and the federal government. Band membership involves seperate issues and entitlements from Indian status and is determined by the communities by themselves, if they so choose. The Government of Canada can remove the sex discrimination from the status provisions. Following this removal, it can then legitimately consult about the resources and services needed to ensure that communities can include new members, and about how they wish to deal with their own membership issues. There is no need for further delays in order to consult on whether it will eliminate sex discrimination from the status provisions of the Act. This is a legal obligation to which Canada must comply without delay. 
Further, the women and their descendants who are excluded from Indian status because of sex discrimination have both the individual right to equality and the collective right to be recognized equally as members of their communities, and to participate in promised nation-to-nation talks. If the women and their descendants are not recognized because of continuing sex discrimination, they are robbed of their rights to culture and to participate in decision-making regarding lands and resources. Continuing the sex discrimination means that the pool of Indigenous Peoples with whom the Government of Canada will negotiate a new Nation-to-Nation relationship will be diminished and distorted by sex discrimination.     

It was also pointed out by Senators and witnesses that both the IACHR report
 and the CEDAW Committee Report
 on missing and murdered Indigenous women and girls found that sex discrimination in the Indian Act was a root cause of the crisis of violence. Both expert bodies recommended that Canada eliminate the discrimination immediately. 
FAFIA is deeply disturbed that at a moment when a new Liberal Government has made a public commitment to women's equality, has a Prime Minister who calls himself a feminist, and wishes to establish a new nation-to-nation relationship with Indigenous peoples, that same Government refuses to remove the sex discrimination from the Indian Act that continues to exclude thousands of Indigenous women and their descendants from entitlement to Indian status, or consigns them to a second-class category of status.

III. McIvor Petition 

As a result of Bill C-3’s deficiencies, Sharon McIvor filed a petition with the UN Human Rights Committee (McIvor v. Canada (Communication No. 2020/2010), claiming that the continuing sex discrimination violates the International Covenant on Civil and Political Rights.

The exchange of submissions between Canada and Ms. McIvor was completed in 2012. Since 2012, there was no action on Ms. McIvor’s file until May 9, 2016, when Canada requested that the UN Human Rights Committee suspend its consideration of her petition on the grounds that it was intending to amend the Indian Act to remove all known sex discrimination.
 At the same time, Canada stated that, if its request to the Committee was not granted, it maintained that no remedy should be granted to Ms. McIvor. Canada made a second request asking for a further extension of the suspension.
 The Committee granted Canada’s requests and suspended consideration of the McIvor petition until March 2017.
 
IV. Conclusion

Canada refuses to act to remove sex discrimination from the Indian Act, even though it has been urged to do so repeatedly by United Nations treaty bodies, and even though this discrimination has been identified as a root cause of the human rights crisis of murders and disappearances of Indigenous women and girls. Indigenous women have been fighting to end this sex discrimination for more than fifty years, it is time for Canada to end this discrimination. 
V. Recommendations

The Government of Canada should:

· Implement the CEDAW, Human Rights Committee, and CERD recommendations to eliminate sex discrimination from the status provisions of the Indian Act. 
· Amend the Indian Act immediately to remove all sex discrimination and ensure that s. 6(1)(a) of the status registration regime, introduced by the 1985 Indian Act, and re-enacted by the Gender equity in Indian Registration Act (Bill C-3), is interpreted or amended so as to entitle to registration under s. 6(1)(a) those persons who were previously not entitled to be registered under s. 6(1)(a) solely as a result of the preferential treatment accorded to Indian men over Indian women born prior to April 17, 1985, and to patrilineal descendants over matrilineal descendants, born prior to April 17, 1985.
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