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Summary

In many respects Germany has been an example of best practice with regard to conscientious objection to military service.   In particular it was the first country to recognise the right in a constitutional provision, and following the suspension of obligatory military service in 2011,  contract personnel in the armed forces continue to benefit from provisions allowing them early release should they develop conscientious objections.

The major area of continuing concern is the low age of recruitment, and a particular suggestion  would be to ask Germany what action it has taken in response to the concluding observations on this point by the Committee on the Rights of the Child following its consideration of Germany's initial report under the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict.

GERMANY:  Basic information

Population (November 2011, estimated)






81,472,000

Obligatory military service suspended with effect from July 2011

Minimum recruitment age:

17; 16 for border guards and police

Manpower  reaching “militarily significant age” in 2010
:



405,438

Armed forces
active strength, November 2011
:





251,465
as a percentage of the above figure:
     




62.0%

Military expenditure US $m equivalent, 2011






46,475

Per capita










$570

As % of  GDP









1.29%

Historical Background:

Before 1945, there were no provisions for conscientious objection to military service in Germany; a monument to the “unknown deserter” which now stands in a park in Potsdam pays tribute to the uncounted numbers who, in two world wars, refused to take up arms against their fellow men, and were shot as deserters.

In reaction to this sad history, Article 4.3 of the 1949 Grundgesetz of the German Federal Republic stated “No one may be forced against his conscience to perform armed military service.”   This was the first explicit protection of conscientious objection to military service in a constitution or equivalent document anywhere in the world.

When a law establishing obligatory military service (Wehrpflichtgesetz) was passed in 1956, it accordingly contained provisions for the recognition of conscientious objection. Although the first conscripts did not began their military service until 1st April 1959 the first 2,447 applications from conscientious objectors had already been examined in 1958.  In 1960 a Ziviler Ersatzdienst (civil substitute service) was established and in the following year the first groups of conscientious objectors began performing civilian service.

1973 saw a minor but significant change in terminology; the Ziviler Ersatzdienst henceforth  became simply Zivildienst (civilian service).   From 1984, the arrangements were governed by a specific Law on Conscientious Objection (Kriegsdienstverweigerungsgesetz) and men
 who lodged an application before being called up to military service no longer had to defend their position in a personal interview.  

In 2003, the military authorities ceased to be involved in the assessment of applications. The duration of civilian service was gradually shortened; finally, from October 2004 it was set at nine months, equal to that of military service.   The duration of both was later further shortened to six months.

The annual number of applications for recognition as a conscientious objector exceeded 100,000 for the first time in 1991, thereafter it  fluctuated at around 150,000 – equivalent to something over a third of those reaching the age of liability for  military service.  Latterly approximately 85% were accepted.   At the same time, there was a steady decline in the number of conscripts which the military needed or could accommodate.   As a result, from 1999 on, the number of young men performing civilian service exceeded the number of conscripts performing military service.  In 2004, amendments to the Law on Military Service were promulgated which exempted married men and men living with a partner, and also stipulated that, in normal circumstances, call-up could take place only up to the age of 23.  Men who passed that age without having been called up cease to be liable for military service in time of peace.

In recent years, the most striking feature of both military and civilian “substitute” service was their uneven impact on the population which was supposedly liable.  The number of recognised conscientious objectors who were willing to perform civilian service exceeded the available number of placements, but by a much smaller margin than that by which the potential supply of recruits exceeded the needs of the armed forces.  Thus by declaring himself a conscientious objector a young man increased the likelihood that he would be in practice among the minority who performed some sort of national service.  In May 2008, the number of conscripts currently serving was given by the Ministry of Defence as 59,841 but this included 24,351 conscripts who had exercised the option to voluntarily extend their service to 23 months.   So in fact only 35,490 conscripts were performing their initial nine months service.   Meanwhile 187,871 members of the armed forces (76% of the total) had joined as volunteers, on a “contract” or “career” basis.
.     In 2007 there had been 161,488 applications for recognition as conscientious objectors.  But of the more than 400,000 young men reaching the age of military service each year, it is clear that the majority were either exempted or simply not called up.  The Ministry of Defence's own figures indicated that over 40% of those eligible passed the age of liability without being called upon, yet no clear and systematic rules determined who escaped military service in this way.  

Meanwhile the health and social services had come to rely very heavily on conscientious objectors performing their civilian service.  Official figures in October 2007 gave the number as  69,932: 42,152 in hospitals or residential care institutions, 16,677 “technical or practical assistance in various social institutions”, 2,671 in environmental protection, 1,891 as ambulance crew, 1,738 individual care of severely disabled persons, 1,734 mobile social work (eg “meals on wheels”), and the remainder in various agricultural, transport and administrative functions. The portrayal of conscientious objectors in popular culture had changed in response; where once they had been widely despised as egoists who are too lazy to do military service; most television hospital dramas now featured a conscientious objector performing his civilian service as one of the most sympathetic characters.
   

It was this, rather than any military exigencies,  which was for years popularly seen as the biggest obstacle to Germany following its neighbours and abolishing “peacetime” conscription.  The decision to do so, when it came, was sudden.   The German parliament approved amendments to the conscription law on 15th December 2010, which would take effect from 1st July 2011.   The final cohort of  conscripts began their compulsory military service on 3rd January 2011. The medical examination of potential recruits was also suspended.  Registration for military service was however for the first time extended to women. 

The suspension of conscription brought also the suspension of civilian service, before there had been time to assess the most recent changes.   The Law on Civilian Service (Zivildienstgesetz) had been amended in June 2009:  from 1st January 2010, civilian service was to be officially understood as service deepening the personal and social development of conscientious objectors (“Zivildienst als Lerndienst”).   Training courses aimed at increasing awareness and developing personal, professional or social skills were offered together with meetings for reflection on the experience of alternative service  – with effect from 2011 some courses and seminars would be obligatory.   EAK (the Protestant Association for Conscientious Objectors) observed that on one hand it was positive that civilian service would no longer be defined negatively by reference to military service. On the other hand they withheld judgement until it was possible to assess the quality of the educational component and whether it was designed to build constructively on the reasons for the conscientious objection, or instead to challenge its non-conformism.
  

The law suspending civilian service at the same time established a new federal voluntary service, open to women and men,  which would be administered by the former Federal Agency for Civilian Service (Bundesamt für Zivildienst), now renamed the "Federal Agency for Family and Civil Society" (Bundesamt für Familie und zivilgesellschaftliche Aufgaben).  The new voluntary service - which is an additon to the existing voluntary service schemes of the German states (Länder), and under the Voluntary Social Year and the Voluntary Ecological Year programmes - will last 6, 12, or 24 months, and it is planned that there will be about 30,000 places initially.
 

Under a new article 58 of the conscription law, local authorities must at the beginning of each year provide to the local military authorities (Kreiswehrersatzamt) the names and addresses all boys and girls who will turn 18 in the following year, for the purpose of "sending information about a service in the Armed Forces". This means that in fact 16-17 year old youth can be contacted by the military, and can (and will) be sent military propaganda.  It is possible to opt out of this, but only in the year before the data will be passed on to the military authorities – in effect in the calendar year of the sixteenth birthday.

The amendments to the conscription law also include new regulations enabling both men and women to sign up for six months of basic military training, on contracts which can be extended by up to 17 months – effectively the former conscript service, but now transformed on to a purely voluntary basis.

Contract soldiers and conscientious objection

From the beginning, the possibility of applying for conscientious objector status was open to everyone without time limits.  Thus not only could conscripts lodge an application after their military service had begun, but – an even rarer example of good practice – it was unambiguously established that the right extended to those who had voluntarily embarked on a professional military career.

Many contract soldiers “Zeitsoldaten” apply for release under the conscientious objection provisions.  A parliamentary reply on 30th March 2011
  revealed that 204 such applications had been lodged in 2008 and 370 in 2010, with a further 96 in the first two months of 2011.  (Applications are generally successful; there has not been a contested refusal within the last few years.)   These figures contradict the popular view that very few volunteers are ever likely to become conscientious objectors, and implies that the very low number of cases recorded elsewhere reflects the complicated and little-known application procedures rather than the underlying reality.

Selective objection 

It was also in Germany that the Federal Administrative Court in 2005 made a groundbreaking decision for the recognition of selective objection, in the case of Major Florian Pfaff.  Pfaff had been demoted following refusal to work on computer software which would be used in the invasion of Iraq, which he believed to be contrary to international law.  The court found that his belief that the assignment was illegal constituted a genuine conscientious objection, and on that ground it ordered the reinstatement of his former rank, without finding it necessary to rule definitively on the legality of the order he had refused.   It observed simply that "there were and still are serious legal objections to the war against Iraq launched on 20 March 2003 by the USA an.d .the UK, relating to the UN Charter's prohibition of the use of violence and other provisions of international law. The US and UK governments could not use as their basis for the war either decisions of the UN Security Council authorising them to go to war, or the right to self-defence set out in Article 51 of the UN Charter"
 .

Areas of concern

“Total objectors”

The suspension of conscription means that Germany's treatment of “total objectors” is not a current human rights problem, but the fact that the system has been suspended rather than abolished means that the issue always has the potential to re-emerge.

Despite the liberal regulations on alternative service, Germany has always had a sizeable minority of “total objectors” who argued from different perspectives that even the so-called civilian service remained a substitute military service and thus that to enrol in it represented a compromise with the militarist system which violated their consciences. A measure introduced in 2002 which enabled those who had performed a year of recognised voluntary service of a social or ecological nature to present this as an “alternative” to the “substitute” service was sufficient to meet the scruples of most Jehovah's Witnesses, hitherto the largest group of total objectors, but a small number of cases continued to occur each year.

Refusal to perform military service is treated as desertion, punishable under Article 16 of the Military Penal Code by imprisonment of up to five years (or three years if the “deserter” recants and rejoins his unit within one month). Under certain circumstances refusers may be charged with disobeying military orders (articles 19 and 20) or being absent without leave (article 15), for which offences the normal maximum penalty is three years' imprisonment. These provisions were mirrored in the Law on Civilian Service (Zivildienstgesetz).

In practice, the courts have rarely imposed imprisonment in recent years, handing down suspended sentences, community service orders, or fines. However, total objectors who have been called up to military service have characteristically been placed under disciplinary arrest. A Ministry of Defence decree dated 21st April 2008 ruled that objectors should serve at least two arrests of 21 days each before the case is passed on to the criminal justice system for prosecution In practice, objectors have often served three, and sometimes four disciplinary arrests.

Such imprisonments are not consistent with the standards laid out by the former UN Commission on Human Rights which “emphasize[d] that States should take the necessary measures to refrain from subjecting conscientious objectors to imprisonment and to repeated punishment for failure to perform military service, and recalls that no one shall be liable or punished again for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal procedure of each country”
  That persons should be detained at all because of their conscientious objections has likewise been condemned in resolutions of the European Parliament. Repeated disciplinary arrest is however particularly alarming. The official purpose of disciplinary arrest is to change the behaviour of the person concerned - it is not a means of punishment. In the case of a conscientious objector it is thus tantamount to coercion to change one's most deeply held convictions or beliefs and thus constitutes a direct interference with the freedom of thought, conscience and religion.

Juvenile recruitment

Germany is one of the states in which voluntary enlistment in the armed forces is possible, with parental consent, at the age of 17. According to the Child Soldiers Global Report 2008,
 there were in 2005 1,229 males and females serving in the German armed forces; in 2006 the figure was 903. Service could begin from the seventeenth birthday; applications could in fact be made much earlier. The normal procedure was that those applying for such early entry went through a medical examination six months before their seventeenth birthday. Although safeguards were in place to ensure that they would not be involved in any function requiring the use of firearms, including armed guard duty, seventeen-year-old volunteers could receive firearms training.  Even more disturbing is the fact that 16-year-olds may join the border guard and police services and that, even if not in an armed role, persons aged under 18 may perform active duty in these armed services.

When Germany made its initial report under the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, the Committee on the Rights of the Child expressed its unease about recruitment ages.

“The Committee notes that the age for the recruitment of volunteers at 17 is valid only with the consent of their legal representatives and that those volunteers are not allowed to be deployed to armed duty.

“ The Committee notes that the great majority of States parties to the Protocol do not permit voluntary recruitment of children. The Committee therefore encourages the State party to raise the minimum age for recruitment into the armed forces to 18 years in order to promote the protection of children through an overall higher legal standard.”

Far from implementing this recommendation, there is evidence that since the end of conscription Germany has increased its military recruitment campaigns in schools which are of course particularly likely to result in juvenile recruitment.  

Asylum for conscientious objectors

Of the issues mentioned in this report, this is the only one to feature in the Committee's List of Issues.  The last sentence of question 9 reads:

“Please provide information on the State party’s practice regarding asylum applications of conscientious objectors.” 

Resolution 1998/77 of the U.N. Commission on Human Rights, paragraph 7 of which “encourages States, subject to the circumstances of the individual case meeting the other requirements of the refugee definition as set out in the 1951 Convention relating to the Status of Refugees, to consider granting asylum to those conscientious objectors compelled to leave their country of origin because they fear persecution owing to their refusal to perform military service and there is no, or no adequate, provision for conscientious objection to military service”.

Germany, along with other Western European countries, currently receives large numbers of asylum claims from Eritreans. In Eritrea, there is no recognition of conscientious objection, liability for military service is universal, and imposed by random forcible recruitment, the duration of service is indefinite, as can be the incarceration of conscientious objectors, and those attempting to leave the country to avoid military service put their lives at risk. When conscientious objection to military service forms part of an asylum claim from an Eritrean, this adds even more weight to the very strong case for sympathetic treatment.

A different group of conscientious objectors who have been forced to flee their country are members of the U.S.A.'s armed forces who have concerns of a conscientious and legal nature with that country's military operation in Iraq.  Such selective objections are not recognised by the U.S.A. and those who have left the country to avoid deployment to Iraq face long terms of imprisonment on their return. The largest number, probably over 200, have at one time or another crossed the border to Canada, where the House of Commons (the lower house of the Parliament) on 3rd June 2008 passed a resolution (not binding on the Government, which did not support it) which would have given permanent residence status to any conscientious objector to military action “which lacked the sanction of the United Nations”.

A large number of United States' servicemen are based in Europe, particularly Germany, and on 27th November 2008 U.S. Army Specialist André Shepherd applied for asylum in Germany, the first objector to the U.S. action in Iraq to seek asylum in Europe.

After completing training as an Apache helicopter airframe mechanic, Shepherd had been posted to a unit based at Katterbach in Germany, but currently deployed at a forward operating base near Tikrit in Iraq. His experiences during the six months he spent in Iraq led Shepherd to question the legitimacy of the U.S.A.’s military operation there, and on return to Germany he investigated the possibility of applying for release as a conscientious objector, but was told that as his  was a “selective” objection to the war in Iraq, it would almost certainly be denied. On April 11th 2007, he went “absent without leave” and had since been living “underground” in Germany.

This case will be followed with great interest, particularly in the light of the German precedent set in the Pfaff case (see Section 5.1 above) concerning the recognition of selective conscientious objections. There is a strong argument that Shepherd would face persecution were he returned to the U.S.A. because of his refusal to participate in the war in Iraq. Article 9 para 2(e) of European Union Council Directive 2004/83/EC, states: "Acts of persecution as qualified in paragraph 1, can, inter alia, take the form of: ... (e) prosecution or punishment for refusal to perform military service in a conflict, where performing military service would include... a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes."

The Federal Bureau of Migration and Refugees announced in April 2011 that it was denying Shepherd's asylum application. In its negative decision, the Federal Bureau writes, “whether the helicopters he maintained and their crews actually participated in specific illegal actions (contrary to international law) has neither been stated sufficiently, nor can it be determined specifically otherwise. According to the applicant’s statements, he himself was also not able, during his first Iraq deployment, to find out details on the missions of the helicopters serviced by him or his unit. Accordingly, the applicant’s deliberations on the potential participation of ‘his’ helicopters in possible illegal acts and war crimes constitute at most conjectures or a hypothetical possibility.”

Peace and refugee-aid organisations in Germany that support André Shepherd denounced the decision of the Federal Bureau, and announced that they would continue to support him in his suit. “This shows that the German authorities are seeking to avoid any conflict with the USA, at the expense of those who put their bodies on the line to oppose the war in Iraq, which even the Federal government at the time considered to be in violation of international law,” said Rudi Friedrich of the support network for conscientious objectors, Connection e.V..  Attorney-at-law Reinhard Marx stated: “With this rejection and its interpretation of the EU Qualification Directive, which is contrary to European law, the Federal Bureau is attempting to destroy the protection for deserters and conscientious objectors envisaged by the Directive. The background for this is obviously the intention of the German government to give priority to German legal principles over European law.”

Shepherd's  appeal against the decision is still pending.
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