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I.  Reporting Organization

1.

The Campaign for Youth Justice is a national initiative based in Washington, D.C.
focused entirely on ending the practice of prosecuting, sentencing, and incarcerating
youth under the age of 18 in the adult criminal justice system.

Every year in the United States (U.S.), at least 76,000 young people are put into the
adult criminal justice system, most of them for non-violent offenses.! In 22 states and
the District of Columbia, children as young as seven can be prosecuted as adults.
Each year between 30,000 to 66,000 youth are held in adult jails and prisons.?

The strategic goals of CFYJ are to reduce the total number of youth prosecuted in the
adult criminal justice system and to decrease the harmful impact of trying youth in
adult court, with a focus on youth from over-represented communities. The campaign
utilizes both federal and state-level strategies for youth justice reform. We strongly
believe that any movement must involve those who are most impacted by the laws
and policies. Thus, we seek to empower those affected by encouraging them to use
their voices and experiences to affect meaningful change.

I[l.  Issue Summary

4.

In the United States, there is no constitutional provision or national law prohibiting
states from subjecting children under age 18 to the adult criminal justice system,
imposing adult criminal sentences, or incarcerating children in adult prison facilities.
As a resglt, on any given day nearly 5,000 children are detained in adult jails and
prisons.

The majority of children tried in the adult criminal justice system are charged with
low-level, non-violent offenses.* In nine states, 17 year olds are still automatically
tried and sentenced as adults no matter the charge.® Five of those states have passed
laws to end this practice, but these laws have not yet been fully implemented.® In
states like Michigan, where 17-year-olds are tried as adults and prosecutors have
discretion to transfer younger children, the majority of children in prison have
committed property crimes and an increasing number are sent to prison for probation
violations.’
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International law recognizes that children in conflict with the law have the right to
special protection because of their youth, capacity for change, and the long term
detrimental impact that adult criminal punishments can have during a crucial time in
their development. Indeed, numerous studies repeatedly show that brain development
continues until children reach their mid-twenties and the effects of incarceration can
delay development or cause long-term damage.® In addition to the human rights
violations inherent in trying and imposing criminal punishments on children, once in
the adult system, children in adult jails and prisons face disproportionately high rates
of physical and sexual abuse and solitary confinement.

Concluding Observations and ICCPR Legal Framework

7.

Subjecting children to adult criminal punishments violates the International Covenant
on Civil and Political Rights (ICCPR), including Articles 7, 10(3), 14(4), 24, and 26.

In the Human Rights Committee’s concluding observations on the fourth periodic
report of the United States’ compliance with the ICCPR, the Committee urged the
U.S. to ensure that juveniles are separated from adults during pretrial detention and
after sentencing, and end of the practice of trying juveniles in adult court, including
encouraging states that automatically exclude 16- and 17-year-olds from juvenile
court jurisdiction to change their laws.®

Current U.S. Government Policy or Practice

9.

10.

State Laws. Currently, all 50 states allow children to be transferred to adult courts in
some manner.® These laws result in approximately 76,000 children being tried as
adults each year.'* While some youth are given judicial waiver hearings before being
transferred to adult courts, the age, individual circumstances, and offense are not
subject to individualized judicial consideration for the vast majority of children tried
as adults.?

In the past few years, states have steadily raised the age of criminal responsibility,
including New York and North Carolina, the last two states that automatically
excluded both 16- and 17-year-olds from juvenile jurisdiction.™®> Now only four states
retain laws that exclude 17-year-olds from juvenile court jurisdiction, automatically
trying them as adults: Georgia, Michigan, Texas, and Wisconsin.!* In May of 2018,
Vermont became the first state in the country to raise the age of criminal
responsibility above 18.%° With very few exceptions, by the year 2022, all children 19
and under will be treated as juveniles.'® Children also end up in adult criminal
proceedings because of state laws that require juveniles to be tried as adults for
certain crimes, give prosecutors discretion to file cases directly in criminal courts for
certain crimes, or allow juveniles to be transferred after a judicial waiver
proceeding.!” Between 2015 and 2017, several states passed laws to limit methods of
transfer.'® California voters, for example, passed Proposition 57 in November 2016,
which eliminated the possibility for prosecutors to “direct file” youth to adult criminal
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courts and requires every youth to have a transfer hearing in front of a juvenile court
judge.® “Since 2003, more than 10,000 youth [in California] were prosecuted in adult
court-nearly 70 percent of them were direct filed” by prosecutors.? Still, many states,
like Maryland and lowa, allow for a broad range of

offenses to result in youth being automatically excluded from juvenile court.?

By far, the vast majority of the children who are criminalized and incarcerated in
adult facilities are racial and ethnic minorities. Indeed, while there are troubling racial
disparities throughout the U.S. prison system, the disparities are the most extreme
among the youngest prisoners. For instance, while Black youth only comprise 14% of
the total youth population, they comprise 47.4% of the youth who are transferred to
the adult court by juvenile court judges.?

Federal Response. At the end of 2018, Congress passed and the President signed into
law a reauthorization of the main statute that addresses juvenile justice at the federal
level: the Juvenile Justice and Delinquency Prevention Act (JJDPA).Z The Juvenile
Justice Reform Act of 2018 made several critical updates to the JJDPA, including
strengthening the jail removal and sight and sound separation core protections. When
the new law goes into effect, these core protections will keep youth awaiting trial in
criminal court out of adult jails and lock-ups and will ensure sight and sound
separation in the limited circumstances where they are held in adult facilities.?* States
will have three years after the date of enactment to implement these new
requirements.?® These new requirements will not apply to 17-year-olds in states that
have not raised the age of criminal responsibility. Currently, 47 states elect to
participate in the JJDPA.

At the end of 2018, Congress also passed and the President signed into law the First
Step Act, which abolishes the use of solitary confinement for youth in federal
facilities.?®

The federal Prison Rape Elimination Act (PREA) also creates national standards
requiring that individuals under 18 be separated from adult inmates in housing units.?’
The law created the National Prisons Rape Elimination Commission (PREA
Commission) to examine the extent of the problem of sexual assault in detention
facilities and directed the U.S. Department of Justice to promulgate national standards
to prevent, detect, and respond to sexual abuse in detention facilities. The PREA
Commission found that “more than any other group of incarcerated persons, youth
incarcerated with adults are probably at the highest risk for sexual abuse.”?3
Accordingly, the PREA regulations include a “Youthful Inmate Standard” to protect
youth under age 18 in adult facilities, which includes youth transferred to the adult
system and youth who reside in states with lower ages of criminal responsibility. The
Youthful Inmate Standard was strengthened by Congress in 2016 with the passage of
the Justice for All Reauthorization Act of 2016 (JFA).2° Under the JFA, states were
given up to six years to comply fully with PREA (including the Youthful Inmate
Standard), or risk financial penalties. By 2017, governors from 19 states certified
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compliance, 29 states and the District of Columbia made assurances, and only two
states (Utah and Arkansas) were non-compliant and elected to forgo federal funds
rather than come into compliance with the PREA standards.°

Human Rights Committee General Comments

15.

16.

17.

The Committee’s General comment No. 17 addresses article 4 of the ICCPR, rights of
the child. The Committee states that, “if lawfully deprived of their liberty, accused
juvenile persons shall be separated from adults and are entitled to be brought as
speedily as possible for adjudication; in turn, convicted juvenile offenders shall be
subject to a penitentiary system that involves segregation from adults and is
appropriate to their age and legal status, the aim being to foster reformation and social
rehabilitation.”®! The comment also directs states to indicate in their reports the age of
criminal responsibility and that the age “should not be set unreasonably low.”? State
parties should also report on actions taken to remove discrimination “in every

field.”3

The Committee’s General comment No. 21 reminds State parties that they should be
providing information in their reports regarding the treatment of accused juveniles
and juvenile offenders.3* The Committee notes that, under article 10, “juvenile
offenders shall be segregated from adults and be accorded treatment appropriate to
their age and legal status insofar as conditions of detention are concerned, such as
shorter working hours and contact with relatives, with the aim of furthering their
reformation and rehabilitation.”®®It further urges that, while article 10 does not
specify the age of a juvenile, it suggests that all persons under the age of 18 should be
treated as juveniles.®

In the Committee’s General comment No. 35, the Committee notes that “[p]retrial
detention of juveniles should be avoided...[.]”*’

Other Human Rights Bodies Recommendations

18.

19.

Both the U.N. Committee against Torture (CAT) and the Committee on the
Elimination of All Forms of Racial Discrimination (CERD) have issued Concluding
Observations to the United States recommending that it ensure juveniles are not
transferred to adult courts and are separated from adults during pretrial detention and
after sentencing.®® They have also recommended that it abolish life without parole
and solitary confinement for juveniles.

In December 2014, the CAT expressed concerns regarding the “notable gaps in the
protection of juveniles in the State party’s criminal justice system.”3® The Committee
recommended, among other things, that the State party ensure that youth under 18 are
held separately from adults, prohibit the use of solitary confinement, and use
alternatives to incarceration.*
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In August 2014, the CERD expressed concern about “racial disparities at all levels of
the juvenile justice system, including the disproportionate rate at which youth from
racial and ethnic minorities are arrested in schools and are referred to the criminal
justice system, prosecuted as adults, incarcerated in adult prisons, and sentenced to
life imprisonment without parole.”* It recommended that the U.S. “ensure that
juveniles are not transferred to adult courts and are separated from adults during
pretrial detention and after sentencing.”*?

In September 2018, the Inter-American Commission on Human Rights (IACHR)
issued a report on United States children in the adult criminal justice system.*® The
report makes several recommendations, including adopting federal legislation to
establish a uniform definition of a child as any person under 18, to raise the age of
criminal responsibility to 18 or older in order to ensure that no child is subject to the
adult criminal justice system, and to ensure no child is detained in an adult facility.*

Recommended Questions

Please provide information as to whether the State party will take steps to ensure that
juveniles are not transferred to adult courts, but are tried in juvenile courts with
specific juvenile protections.

Please provide information regarding the State party’s plan to provide support to
states in implementing the Juvenile Justice Reform Act of 2018, particularly in
regards to the jail removal and sight and sound separation core requirements.

What additional alternative measures is the State party taking to ensure that
institutionalization of children under the age of 18 is a last resort and that children in
conflict with the law receive proper social services from specialized professionals as
well as additional rehabilitation services necessary for recovery?

What efforts is the federal government undertaking to ensure that all state and local
prisons and jails comply with the Prison Rape Elimination Act?

Suggested Recommendations

1.

The State party should ensure that children under 18 are not criminally tried in adult
courts and are separated from adults during pretrial detention and after sentencing and
encourage states to consider raising the extended age of juvenile court jurisdiction.
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2. The State party should ensure states have the support they need to swiftly implement
the Juvenile Justice Reform Act of 2018, including extending the jail removal core
protection and the sight and sound core protection of the Juvenile Justice and
Delinquency Prevention Act to youth charged as adults.

3. The State party should require that states track the frequency and mechanisms by
which children are tried in the adult criminal justice system and develop nationwide
statistical data on children in the adult system that is disaggregated by race, ethnicity,
disability, gender and sexual orientation. The State party should improve data
collection and reports on incidents of violence against children in adult facilities.
Such reports should pay particular attention to intersections of age, race, ethnicity,
disability, gender, and sexual orientation and should address factors that may
discourage or inhibit children from reporting violence.
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