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Articles of the Covenant: 7,12 (1), 17 and 27
Articles of the Optional Protocol: land 2
1. The authors of the communication are Basem Ahmed Issa Yassin, born in 1977 in

the Palestinian village of Bil’in; Maysaa Ahmed Issa Yassin, born in 1978 in Bil’in;
Lamyaa Ahmed Issa Yassin, born in 1982 in Jerusalem; Nora Ahmed Issa Yassin, born in
1983 in Jerusalem; Tagreed Ahmed Issa Yassin, born in 1985 in Bil’in; Mohammed Ahmed
Issa Yassin, born in 1989 in Bil’in; Abdullah Ahmed Issa Yassin, born in 1991 in Bil’in;
Esraa Ahmed Issa Yassin, born in 1987 in Bil’in; Yosra Youcef Mohammed Yassin, born
in 1957 in Bil’in; Mazen Ahmed Issa Yassin, born in 1980 in Bil’in; the estate of the late
Ahmed Issa Abdallah Yassin; and Mohammed Ibrahim Ahmed Abu Rahma, Vice-Chair of
the Bil’in Village Council, on behalf of the Bil’in Village Council. The authors claim to be
victims of violations by Canada of their rights under articles 2, 7, 12, 17 and 27 of the
Covenant. The authors are represented by counsel. The Optional Protocol entered into force
for Canada on 19 August 1976.

The facts as submitted by the authors

2.1  The Palestinian village of Bil’in is located north of Jerusalem and west of Ramallah,
in the West Bank, occupied Palestinian territory. Its municipal lands are adjacent to the
1967 border with Israel proper, also known as the Green Line. In 1991, land formerly
considered private and/or under Bil’in municipal jurisdiction was determined by Israeli
authorities to be “State land”. The land thus expropriated was subsequently used to
construct part of the settlement known as the Modi’in Illit settlement bloc.

2.2 Construction on parts of the expropriated land began in 2001, and construction of
the settlement neighbourhood of East Mattityahu, which sits squarely on the authors’ land,
began around 2003. The neighbourhood constitutes approximately 25 per cent of the
village’s historical municipal lands (approximately 700 dunams, or 70 hectares). Green
Park International, Inc. and Green Mount International, Inc., transnational corporations
based in Canada, were among the main corporations involved in building the
neighbourhood and marketing the purchase of condominiums among the Israeli population.

2.3 Until expropriated, these lands had been used by the authors for livelihood purposes,
including for olive groves and the grazing of sheep and goats. In addition to limiting their
livelihood, barring Bil’in residents from access to their land denies them the ability to enjoy
it, including to experience and express their culture on their land and to engage in
recreational activities on it. For instance, olive groves are a symbolic and traditional
element in Palestinian culture and their harvesting is a community activity. Many of the
olive trees uprooted to construct the settlement were 50 to 100 or more years old and were
planted by the parents and grandparents of Bil’in residents, and thus had a familial value.

2.4 While Israel is responsible for depriving the authors of their rights over the lands in
question, it was Green Park International and Green Mount International that made the
construction of the settlement possible and profited from it. Accountability mechanisms in
Israel have failed to provide the authors with an effective remedy. Four related petitions
were submitted to the Supreme Court of Israel, sitting as the High Court of Justice, against
the Government of Israel and the Israeli Defence Forces commander in the West Bank,
among other respondents.

2.5  The first petition was filed on 5 September 2005 by the Chair of the Bil’in Village
Council, Ahmed Issa Abdallah Yassin. Based on Israeli jurisprudence on the matter, the
petition challenged the route of the separation barrier (“the wall”’) on Bil’in land, cutting off
the village from over half of its municipal land. The decision on this petition was handed
down on 4 September 2007. The Court accepted the authors’ argument that the route was
chosen to support the construction of the new neighbourhood rather than for security
reasons, and ordered the Government and the West Bank commander to present an
alternative route for the security barrier that would be less harmful to the residents of Bil’in.
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As a result of the decision, in July 2011 the barrier was transferred to a route closer to the
Modi’in Illit settlement and about 25 per cent of Bil’in’s land was returned to it. Some 25
per cent of Bil’in’s land remains behind the barrier.

2.6 The second petition was filed on 4 January 2006 and challenged the legality of the
building permits and construction work carried out to build the settlement. This petition
was based on Jordanian planning and construction law as enshrined in Israeli military
orders applied to the occupied Palestinian territories.® During the deliberations on this
petition, an interim injunction was issued ordering all construction of the new
neighbourhood to be halted. The Israeli Civil Administration launched a replanning
process, as a result of which new building permits were issued that were in conformity with
the actual construction that had already begun. The petition was thus dismissed.

2.7 A third petition, against the new planning process, was dismissed on 5 September
2007. A fourth petition was filed in an attempt to repeal retroactively the 1991 declaration
of part of Bil’in’s land as “State land”. The petition was dismissed on 9 November 2006.
Despite the fact that during the litigation of the first petition the authors learned that the
land declaration was based on false purchase claims [ a fact that was concealed from them
at the time of declaration [0 the Court held that although the authors’ claims might be
justified, the matter could not be adjudicated so many years after the declaration.

2.8  Following the legal actions taken in Israel, the authors sought to hold Green Park
International and Green Mount International accountable for their actions on Bil’in lands
and sought remedies before the Canadian judicial system. In formulating their complaints
the authors relied on international law and claimed violations related to freedom of
movement and denial of access to, use of and control over land that was used historically
for livelihood purposes. They also claimed accountability by the two corporations for
aiding and abetting in the commission of the war crime of transferring, directly or
indirectly, the population of the occupying Power to the occupied territories.

2.9  Thus, in July 2008, a civil action was filed before the Superior Court of Quebec by
the Bil’in Village Council and Ahmed Issa Abdallah Yassin.? On 18 September 2009, the
Court dismissed the case, declining jurisdiction on account of forum non conveniens. In
October 2009, the authors appealed to the Quebec Court of Appeal, which confirmed the
Superior Court’s decision on 11 August 2010. On 6 October 2010, the authors filed an
application for leave to appeal to the Supreme Court of Canada, which was dismissed on 3
March 2011. The Supreme Court’s dismissal was consistent with its previous decision not
to review the case of Canadian Association Against Impunity v. Anvil Mining Ltd., in which
the Quebec Court of Appeal held that Canadian courts lacked jurisdiction over actions by
Canadian corporations acting abroad. Plaintiffs in that case sought to hold Anvil Mining
Ltd., a corporation incorporated in Quebec, accountable for complicity in massacres carried
out in the Democratic Republic of the Congo. The Court of Appeal held that Canadian
courts lacked jurisdiction when there is no link to activities that occurred within Canadian
territory.

The complaint

3.1  The authors claim to be victims of violation of their rights under article 12 of the
Covenant. Since 1996, military orders issued by the Israeli military commander of the
occupied West Bank have prohibited entry of Palestinians into settlement areas and
instituted a permit regime for Palestinians who work in settlements. In 2002, the

-

In the first and second petitions, Green Park International and Green Mount International requested,
and were approved, to be joined as respondents.

After Mr. Yassin’s death in 2009, his heirs continued the suit on his behalf and were added to the
action as “plaintiffs in continuance of suit”. Most of those heirs are authors in the present
communication.
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commander issued an order prohibiting Palestinians from entering the settlement of
Modi’in Illit without a permit. The movement restrictions were enforced when the two
Canadian corporations began construction.

3.2  The freedom of movement of the authors has been violated because they can no
longer access their lands, which they used for generations for agriculture, grazing and other
livelihood purposes, because of the unlawful settlements constructed by the two
corporations. Consequently, Canada violated its extraterritorial obligation to ensure respect
for article 12 (1) of the Covenant by failing to provide the authors with effective remedies
in holding the two corporations accountable for the violation and by failing to adequately
regulate the corporations to ensure that their activities did not violate the Covenant.

3.3  The authors also claim to be victims of violations of articles 17 and 7. The
settlement of Modi’in Illit resulted in their forced eviction from land which is closely tied to
housing and integral to the functioning of each household, and should thus fall within the
scope of the definition of “home”. The authors, like Palestinian villagers generally, consider
agricultural lands near their houses to be part of their home. The agricultural land used by
the authors as the primary means of livelihood or occupation falls under the scope of article
17. Furthermore, the authors were subjected to unlawful interference with their rights under
article 17. The building, marketing and selling of housing units to Israeli settlers by the two
corporations are activities prohibited by international law, including the Geneva
Convention relative to the Protection of Civilian Persons in Time of War (Fourth Geneva
Convention) and therefore are unlawful within the meaning of article 17. Furthermore, the
Committee has held that the protections under this article apply to “interferences and
attacks whether they emanate from State authorities or from natural or legal persons”,® and
that States parties are under a duty themselves not to engage in interferences inconsistent
with article 17 and to provide the legislative framework prohibiting such acts by natural or
legal persons.*

3.4  The two corporations engaged in activities that have resulted in violations of articles
17 and 7 of the Covenant by means of unlawful and arbitrary interference with the authors’
homes. Therefore, Canada violated its extraterritorial obligation to guarantee these
provisions by not providing effective remedies for the authors to hold the two corporations
accountable for the violations and by not adequately regulating the corporations to ensure
that their activities did not violate these provisions.

3.5  The authors further claim to be victims of violations of article 27. While they are not
members of an ethnic minority per se, they are members of the indigenous Palestinian
population and their culture, including agricultural production and related close connection
with the land, is being destroyed in order to construct the illegal settlements, to which they
have no access. Because the two corporations are complicit in the violation of article 27 by
Israel, Canada violated its extraterritorial obligation to guarantee article 27 by not providing
to the authors effective remedies to hold the two corporations accountable for these
violations and by not regulating the corporations adequately to ensure that their activities
did not violate article 27.

3.6 The authors cite international norms and pronouncements which, in their view, make
clear that Canada has extraterritorial obligations under the Covenant, including the
obligation to protect or to ensure Covenant rights by regulating the activities of Canadian
corporations for activities undertaken abroad, and to investigate and appropriately sanction
any activities that violate human rights and ensure that remedies are available to victims of
those violations. Thus, under article 16 of the draft articles on responsibility of States for
internationally wrongful acts, responsibility may be shared between two States for an

% See general comment No. 16 (1988) on the right to privacy, para. 1.
* 1bid., para. 9.
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internationally wrongful act. Furthermore, the Committee has implied that even where a
person is located outside a State’s territory, jurisdiction or effective control, States retain
their obligation to respect and ensure the rights in the Covenant. The authors cite the
Committee’s concluding observations on the sixth periodic report of Germany, wherein the
Committee stated: While welcoming measures taken by the State party to provide remedies
against German companies acting abroad allegedly in contravention of relevant human
rights standards, the Committee is concerned that such remedies may not be sufficient in all
cases (art. 2, para. 2). The State party is encouraged to set out clearly the expectation that
all business enterprises domiciled in its territory and/or its jurisdiction respect human rights
standards in accordance with the Covenant throughout their operations. It is also
encouraged to take appropriate measures to strengthen the remedies provided to protect
people who have been victims of activities of such business enterprises operating abroad.®

3.7  The authors also quote the Maastricht Principles on Extraterritorial Obligations of
States in the Area of Economic, Social and Cultural Rights, adopted in 2011 by leading
international human rights experts. While the Principles focus on economic, social and
cultural rights, the principle of indivisibility and interrelatedness of rights means that they
are relevant to the International Covenant on Civil and Political Rights as well. Principle 3
states: “All States have obligations to respect, protect and fulfil human rights, including
civil, cultural, economic, political and social rights, both within their territories and
extraterritorially”. The Principles include the obligation to ensure protection of human
rights from violation by non-State actors, including corporations. Thus, according to
principle 24: “All States must take necessary measures to ensure that non-State actors
which they are in a position to regulate, as set out in Principle 25, such as private
individuals and organisations, and transnational corporations and other business
enterprises, do not nullify or impair the enjoyment of economic, social and cultural
rights. These include administrative, legislative, investigative, adjudicatory and other
measures. All other States have a duty to refrain from nullifying or impairing the
discharge of this obligation to protect”. Principle 25 states: “States must adopt and
enforce measures to protect economic, social and cultural rights through legal and other
means, including diplomatic means, in each of the following circumstances: ... (b)
where the non-State actor has the nationality of the State concerned; (c) as regards
business enterprises, where the corporation, or its parent or controlling company, has
its centre of activity, is registered or domiciled, or has its main place of business or
substantial business activities, in the State concerned”. Principle 27, inter alia,
eclaborates on the general obligation to provide an effective remedy: “All States must
cooperate to ensure that non-State actors do not impair the enjoyment of the economic,
social and cultural rights of any persons. This obligation includes measures to prevent
human rights abuses by non-State actors, to hold them to account for any such abuses,
and to ensure an effective remedy for those affected”.

3.8  Principle 26 of the Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework stipulates
that “States should take appropriate steps to ensure the effectiveness of domestic judicial
mechanisms when addressing business-related human rights abuses, including considering
ways to reduce legal, practical and other relevant barriers that could lead to a denial of
access to remedies”. Such legal barriers can include “where claimants face a denial of
justice in a host State and cannot access home State courts regardless of the merits of the

claim”.%

5 See CCPR/C/DEU/CO/S, para. 16.
® See A/HRC/17/31, commentary to principle 26.
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3.9 Given the dismissal of their claims in Canada on the ground of forum non
conveniens, the authors never had the opportunity to be fully heard and have their case
decided on the merits. Consequently, they were denied access to any effective remedy.

3.10 The extraterritorial obligation to protect or ensure human rights also entails
regulating corporations incorporated under a State’s jurisdiction. Since the two corporations
are incorporated in Canada, the State party has an obligation to ensure that they do not
violate human rights at home or abroad, including human rights protected by the Covenant.

3.11 Absent exceptional circumstances, only the conduct of the organs of the State may
be attributable to the State and thus engage its responsibility. However, such conduct
includes the failure of the State to adopt regulations, or to implement them effectively,
where such a failure is in violation of the human rights undertakings of the State. This
principle has been affirmed by human rights bodies, including the Committee.” The authors
also refer to the report of the independent international fact-finding mission to investigate
the implications of the Israeli settlements on the civil, political, economic, social and
cultural rights of the Palestinian people throughout the Occupied Palestinian Territory,
including East Jerusalem, submitted to the Human Rights Council in 2013, in which the
mission recommended that “private companies must assess the human rights impact of their
activities and take all necessary steps [ including by terminating their business interests in
the settlements [J to ensure that they do not have an adverse impact on the human rights of
the Palestinian people, in conformity with international law as well as the Guiding
Principles on Business and Human Rights”. The mission called upon Member States “to
take appropriate measures to ensure that business enterprises domiciled in their territory
and/or under their jurisdiction, including those owned or controlled by them, that conduct

activities in or related to the settlements respect human rights throughout their operations”.®

3.12 Consequently, the Committee should find that the State party has violated its
extraterritorial obligation to ensure the authors’ rights under the Covenant by failing to
regulate and hold Green Park International and Green Mount International accountable for
their activities in the occupied Palestinian territory which violate the Covenant.

3.13 Based on the foregoing, the State party has violated its extraterritorial obligation to
ensure articles 2, 7, 12, 17 and 27 of the Covenant by failing to regulate the activities of the

The authors cite paragraph 8 of general comment No. 31 (2004) on the nature of the general legal
obligation imposed on States parties to the Covenant, according to which “the positive obligations on
States parties to ensure Covenant rights will only be fully discharged if individuals are protected by
the State, not just against violations of Covenant rights by its agents, but also against acts committed
by private persons or entities that would impair the enjoyment of Covenant rights insofar as they are
amenable to application between private persons or entities”. The authors also cite the concluding
observations on Canada of the Committee on the Elimination of Racial Discrimination in 2007, in
which the Committee called upon Canada to “take appropriate legislative or administrative measures
to prevent acts of transnational corporations registered in Canada which negatively impact on the
enjoyment of rights of indigenous peoples in territories outside Canada”, recommending in particular
that the State party “explore ways to hold transnational corporations registered in Canada
accountable” (see CERD/C/CAN/CO/18, para. 17). In its concluding observations on the United
States of America in 2008, the same Committee encouraged the State party “to take appropriate
legislative or administrative measures to prevent acts of transnational corporations registered in the
State party which negatively impact on the enjoyment of rights of indigenous peoples in territories
outside the United States. In particular, the Committee [recommended] that the State party explore
ways to hold transnational corporations registered in the United States accountable” (see
CERD/C/USA/CO/6, para. 30).

8 See A/HRC/22/63, para. 117.
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two corporations so as to prevent human rights violations in the occupied Palestinian
territory.

3.14 With respect to remedies, the authors request that the State party ensure, in law and
in practice, that victims of violations of the extraterritorial obligation to ensure respect for
Covenant rights have effective judicial remedies available within the Canadian legal
system. Furthermore, the State party should set out clearly its expectation that all business
enterprises domiciled in its territory and/or in its jurisdiction will respect human rights
standards in accordance with the Covenant throughout their operations, including by taking
appropriate legislative or administrative measures to prevent acts of transnational
corporations registered in Canada which negatively impact the enjoyment of Covenant
rights in territories outside Canada. The Committee should call upon Canada to take
measures to stop Green Park International and Green Mount International from undertaking
activities or being complicit in activities that violate the Covenant, and levy sanctions on
them in the event of failure to end such activities. The Committee should call upon the State
party to ensure that effective remedies are available to the authors, including an appeal
before the Supreme Court of Canada.

State party's observations on admissibility and the merits

4.1 The State party provided observations on admissibility and the merits on 17 June
2014. The State party argues that the communication is inadmissible on three grounds.
First, the authors do not have standing to bring the communication before the Committee.
Second, the articles of the Covenant invoked by the authors do not have extraterritorial
effect. Third, the communication contains no objective evidence and is therefore manifestly
unfounded. Should the Committee consider it admissible, the State party requests, on the
basis of its submission, that the communication be found without merit.

4.2  On the facts, the State party indicates that Green Park International and Green
Mount International are legally incorporated and domiciled in the jurisdiction of the
Province of Quebec. Both corporations were registered on 6 July 2004. The registry
information, publicly available, provides the name of the person who is both president and
secretary for both corporations. His address is in the city of Herzliya, Israel. Regarding
judicial proceedings in Israel, the State party indicates that the four petitions were made on
behalf of Ahmed Issa Abdallah Yassin, then Chair of the Bil’in Village Council. It is
unclear to what extent the individual authors of the communication were directly involved
in the petitions. The respondents included the Government of Israel, various high-level
public officials in that Government and various corporate entities, including Green Park
International and Green Mount International.

4.3  Regarding proceedings in Canada, the State party explains that the basis of the civil
action was the plaintiffs’ allegation that by constructing and selling condominium
residences in the Modi’in Illit settlement, the two corporations were assisting Israel in
transferring part of its civilian population to territory in the West Bank. The corporations
had therefore assisted in the perpetration of war crimes contrary to various international and
domestic legal instruments, making them civilly liable to the plaintiffs under the Civil Code
of Quebec. The remedies sought by the plaintiffs included declarations as to the illegality of
the defendants’ conduct and punitive damages.

4.4  Green Park International and Green Mount International filed motions arguing, inter
alia, that the issues raised by the plaintiffs had already been decided by the Israeli Supreme
Court and that recognizing the latter’s decisions should lead to dismissal of the action. The
Superior Court chose to recognize three of the decisions of the Supreme Court; however, it
concluded that such recognition did not settle all the issues raised in the Canadian court
and, consequently, there was no res judicata.

45 Green Park International and Green Mount International also argued that the
Superior Court should decline to exercise jurisdiction on the basis of forum non conveniens.
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The Court accepted this argument and decided that the courts of Israel were in a better
position to adjudicate on the claims contained in the action, such that the Superior Court
should exercise its exceptional power to decline jurisdiction. This decision was taken
pursuant to article 3135 of the Civil Code of Quebec, according to which: “Even though a
Québec authority has jurisdiction to hear a dispute, it may exceptionally and on an
application by a party, decline jurisdiction if it considers that the authorities of another
country are in a better position to decide”. The decision to decline jurisdiction was based on
the following considerations.

4.6  First, there appeared to be little connection between Quebec and the persons
involved. All the plaintiffs and witnesses resided in Israel or the West Bank. Furthermore,
although Green Park International and Green Mount International were legally incorporated
in Quebec, this was essentially their only link to Canada. According to an affidavit filed by
their president, the corporations had been incorporated in Canada for domestic Israeli tax
reasons only; they acted as alter egos for and on behalf of a corporation which was not a
resident of Canada and did not have any assets in Canada, and they themselves had no
assets whatsoever in Canada.

4.7  Second, there appeared to be little, if any, connection between Quebec and the facts
at issue. All injurious acts allegedly occurred in the West Bank; any relevant contracts
would have been entered into in the West Bank or Israel, and were likely to be written in
Hebrew or Arabic; any material evidence was likely to be situated in Israel or the West
Bank; and the action could be expected to involve little to no evidence of events in Quebec.

4.8  Third, the orders requested by the plaintiffs would require enforcement by the courts
of Israel, rather than those of Quebec. Even if the defendants were being sued for punitive
damages, the corporations have no assets in Quebec. Their assets, if any, would appear to
be located in the West Bank, where the buildings in dispute are situated. Furthermore, the
plaintiffs were seeking injunctive relief from Quebec courts with respect to the
corporations’ activities in the West Bank, and the enforcement of any such orders would
therefore require a further application by the plaintiffs in the appropriate courts in Israel.
This additional procedure would be unnecessary if the action were brought before the
Israeli High Court of Justice.

4.9  Fourth, the applicable law in determining the plaintiff’s action would be the law
applicable in the West Bank. Expertise in such law would be possessed by judicial
authorities in Israel rather than Quebec.

4.10 Fifth, although the plaintiffs’ choice of a Quebec forum for their action might have
some significant advantages for them, this factor had little weight because the plaintiffs
engaged in “forum shopping”, selecting a forum simply to gain a juridical advantage rather
than by reason of a real and substantial connection to that forum.

4.11 Sixth, it would be in the interest of parties and in the broader interest of justice for
the action to be tried in Israel. For the parties, adjudicating the action in Quebec would be
impractical and would impede the impartial, prompt and efficient adjudication of the action
on the basis of the best evidence available. With respect to the broader interests of justice,
the action, as framed, could hardly lead to a just result. The plaintiffs had only turned to
Canadian courts after some of their claims had been considered and rejected by judicial
authorities in Israel.

4.12 Accordingly, the action was dismissed by the Superior Court after it exercised its
exceptional discretionary power to decline to exercise adjudicative jurisdiction on the basis
of forum non conveniens. Subsequently, the Court of Appeal of Quebec dismissed the
plaintiffs’ appeal and upheld the Superior Court’s decision. The leave application to the
Supreme Court was also dismissed and communicated to the plaintiffs through an order
without reasons.

Lack of standing
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4.13 The State party argues that the communication is inconsistent in terms of how the
authors are identified. At times, it appears that two legal entities (the estate of the late
Ahmed Issa Abdallah Yassin and the Bil’in Village Council) are identified, and one of the
individual authors, Mohamed Ibrahim Ahmed Abu Rahma, seems to be acting on behalf of
the Bil’in Village Council. In circumstances where an individual is deceased, it is possible
for that individual’s heirs to submit a communication directly on his or her behalf, but that
individual’s estate cannot, in and of itself, be the author of a communication. Furthermore,
the Committee has indicated that an individual who is the leader of an organization or other
legal entity cannot act on that entity’s behalf in submitting a communication.? Accordingly,
the State party argues that the communication is inadmissible on the grounds of
incompatibility with the Optional Protocol, to the extent that it is being made on behalf of
the above-mentioned legal entities.

4.14 The communication is also inadmissible to the extent it is being made on behalf of
Mohamed Ibrahim Ahmed Abu Rahma because his power of attorney document states that
he is acting on behalf of the Council and not in his own personal capacity.

4.15 The State party argues that none of the authors has standing to bring this
communication because they were not subject to Canada’s jurisdiction at the time of the
alleged violations of the Covenant. The communication is therefore incompatible with the
communications procedure established by article 1 of the Optional Protocol and
inadmissible. Canada does not exercise jurisdiction of any kind over individuals living in
the village of Bil’in or elsewhere in the West Bank. The facts alleged by the authors do not
involve, in any way, the extraterritorial conduct of any Canadian State actors. The only
connection between Canada and the facts alleged is a tenuous and indirect one: the alleged
involvement of two legal entities that are incorporated in Quebec but, in fact, have no other
meaningful connection to that province. Furthermore, the alleged activities of Green Park
International and Green Mount International that are the focus of the present
communication (expropriation of land and building of housing) were not governed by
Canadian laws. Furthermore, since Canadian courts declined to exercise adjudicative
jurisdiction over the civil action, none of the authors was actually subject to Canada’s
adjudicative jurisdiction for the underlying facts that were alleged in the civil action and
which are the focus of the present communication.

Incompatibility with the provisions of the Covenant

4.16 The State party argues that the authors’ allegations of violations of articles 7, 12, 17
and 27, in conjunction with the obligations under article 2 (1) to ensure the Covenant’s
rights and under article 2 (3) to provide an effective remedy, fall outside the scope of the
State party’s obligations under the Covenant and are therefore incompatible with its
provisions. The State party argues that Canada had no article 2 (1) obligation in relation to
the authors to ensure their Covenant rights for the following reasons. The authors have not
alleged that Canadian State actors, whether inside or outside Canada, committed violations
of the State party’s obligations to respect the rights set out in the Covenant. The only
connection between Canada and the extraterritorial events alleged by the authors is the fact
that Green Park International and Green Mount International were incorporated in a
Canadian jurisdiction. Aside from this, the authors have not alleged that either of these two
non-State actors has any connection to any level of government in Canada. The link of the
two corporations with Canada did not create a situation in which the authors were subject to
Canada’s jurisdiction at the relevant time.

4.17 At the time of the events in question, the authors were neither within Canada’s
territory nor subject to its jurisdiction, and therefore Canada could not have had obligations
to ensure their Covenant rights. Furthermore, the authors have been explicit that these

The State party cites in this respect communication No. 40/1978, Hartikainen v. Finland, Views
adopted on 9 April 1981.
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events, and thus the affected authors themselves, were extraterritorial to Canada at the time
of the alleged violations. Canada’s obligation to ensure the Covenant rights cannot apply to
individuals outside of Canadian territory because of the mere fact that two legal entities
technically incorporated in Canada were allegedly involved in activities that affected those
individuals. Such an interpretative approach would be outside the scope of the Covenant.
The Guiding Principles on Business and Human Rights recall in this respect that “at
present, States are not generally required under international human rights law to regulate
the extraterritorial activities of business domiciled in their territory and/or jurisdiction. Nor
are they generally prohibited from doing so, provided there is a recognized jurisdictional
basis”.’® The authors’ reliance on concluding observations on States parties’ reports by the
Committee and other treaty bodies to establish novel extraterritorial obligations is mistaken.
The State party understands that in making such comments the Committee and other treaty
bodies have been encouraging certain States parties to choose to exercise their permissive
prescriptive jurisdiction and regulate certain extraterritorial activities of corporations
domiciled in their territory or jurisdiction. The comments by treaty bodies are carefully
qualified to recognize that the scope of any existing extraterritorial prescriptive jurisdiction
is significantly constrained by general principles of public international law. The comments
do not appear to be making the assertion that States parties to the Covenant or other
international human rights instruments are actually obligated to exercise that prescriptive
jurisdiction.

4.18 As to other materials cited by the authors, the State party contends that the reference
to the draft articles on State responsibility of the International Law Commission is
irrelevant, as the authors do not allege that certain actions of another State should be
attributed to Canada for the purpose of the obligation to respect under article 2 (1) of the
Covenant. As to the Maastricht Principles, they are a statement by prominent scholars
conveying their view of how extraterritorial obligations should be interpreted in relation to
economic, social and cultural rights, and they are highly limited in their persuasive value
for the interpretation of the Covenant.

4.19 As to the authors’ claims that Canada failed to provide them with an effective
remedy, the State party argues that in the absence of any arguable violations by Canada of
substantive Covenant rights, Canada cannot have an obligation under article 2 (3) to
provide an effective remedy. Even if the authors had substantiated that they are victims of
violations of their substantive rights, those violations would not engage Canada’s
responsibility under article 2 (1), as explained above, and therefore any obligation under
article 2 (3) to provide an effective remedy would not apply to Canada.

4.20 That said, the State party understands the human rights and other concerns that can
be raised by the transnational activities of business enterprises; recognizes that action is
required and works with a range of interlocutors to promote corporate social responsibility;
and promotes international standards on business and human rights in a number of
multilateral forums.

Allegations manifestly unfounded

421 The State party argues that the communication is manifestly unfounded. The
authors’ submissions consist almost entirely of legal pleadings on the interpretation of the
Covenant, mainly on article 2, with some very general factual assertions. They do not
include any specific information, let alone objective corroborating evidence, about the
personal experiences of the individual authors. There is no specific substantiation to
establish the effect on the individual authors of the alleged activities on the lands
surrounding the village.

10 See A/HRC/17/31, commentary to principle 2.



CCPR/C/120/D/2285/2013

4.22 No evidence is provided that the individual authors actually experienced a restriction
on their right to liberty of movement and freedom to choose residence under article 12 (1),
and no evidence that such a restriction failed to meet the requirements of legality, necessity
and proportionality under article 12 (3).

4.23 Regarding their claims under articles 7 and 17, the authors have provided no
evidence to establish that they actually experienced, as they claim, forced eviction from
land that is closely tied to housing and integral to the functioning of each household. For
example, the authors provided no evidence to substantiate that the alleged evictions from
agricultural land actually occurred, or that the individual authors were affected by such
evictions. Such evidence would be crucial to substantiate the cultural significance they
attach to the alleged evictions and to substantiate the existence of an article 7 violation.

4.24  As to the allegations under article 27, the rights under this provision turn on highly
personal facts about the cultural and community experiences of individuals. Allegations
without any personal substantiation are thus clearly manifestly unfounded.

4.25 The authors have failed to provide sufficient substantiation in factual support of their
pleadings regarding article 2 of the Covenant. They have provided no evidence to
substantiate the involvement of Green Park International and Green Mount International in
any of the activities at issue and to establish any meaningful connection between Canada
and the activities of the two corporations. Furthermore, their claim under article 2 (3) is not
based on any particular procedural unfairness; they are simply dissatisfied with the outcome
of their proceedings. It is essential that the right to an effective remedy be interpreted in a
way that recognizes the continued relevance of the private international law principles
governing the jurisdiction of domestic courts in a transnational context.

Authors’ comments on the State party’s observations

5.1  The authors provided comments on the State party’s observations on 30 September
2014. They argue that the case should be declared admissible and examined on the merits.

5.2 On the issue of standing before the Committee, the authors argue that the
communication is brought by the individual authors but also by the Bil’in Village Council,
which is the body representing the individuals residing in Bil’in who were affected by the
violations of the Covenant. The village itself suffered damages as a result of the
construction of the settlement. Mohamed Ibrahim Ahmed Abu Rahme was the duly elected
representative of the Council, and is included as author because of his capacity to represent
the interests of the village. As to the estate of the late Ahmed Issa Abdallah Yassin, it is not
included in the communication as a legal entity per se, but rather as a means of representing
an individual who is now deceased. The losses he suffered as a result of violations of the
Covenant are now acknowledged by his estate.

5.3  The reason the Bil’in Village Council is named as one of the authors is due in part to
the collective nature of the relationship between Bil’in village and its land, and thus to
ensure that remedies provided through the present communication will include all those
individuals suffering a detrimental impact as a result of the violations caused by the two
corporations. A majority of the village suffered both economic and cultural damage. The
former was caused by the reduced agricultural yield, particularly of olives and olive oil, and
the latter by the inability to use the land as a place of community gathering. Furthermore,
although the construction began only in February 2005, the Bil’in residents were barred
from accessing the land in question beginning 1997, when it was declared “State land” and
the authors were evicted from it.

5.4  On the issue of jurisdiction, the authors reiterate that the State party had effective
control of the two corporate entities, and therefore they fell within the jurisdiction of the
State party for the purpose of the Optional Protocol and the Covenant. Furthermore, the
question of jurisdiction is related to the concept of responsibility. Given the universal
nature of human rights, if a State party can prevent or remedy a human rights violation, it

11
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has the responsibility to do so. In its statement on the implication of the Guiding Principles
on Business and Human Rights in the context of Israeli settlements in the occupied
Palestinian territory, the Working Group on the issue of human rights and transnational
corporations and other business enterprises has indicated that where transnational
corporations are involved in conflict-affected areas, their home States have crucial roles to
play in assisting both those corporations and host States to ensure that businesses are not
involved with human rights abuse, and that home States as well as host States should
review their policies, legislation, regulations and enforcement measures to ensure that they
effectively serve to prevent and address the heightened risk of business involvement in
abuses in conflict situations.* The Working Group also held that while according to
guiding principle 2 there is no general obligation to regulate the extraterritorial activities of
a State’s natural or legal persons, specific obligations exist in relation to particular issues.™
As for the Maastricht Principles, their adoption was not intended to be a new source of law
but rather a restatement of the current state of international law regarding extraterritorial
obligations. The commentary to the Principles points out that principle 25 (c) makes it clear
that, based on the active personality principle, a State may regulate an enterprise which is
registered or domiciled on the territory. Finally, the authors argue that the issue under the
draft articles on responsibility of States is whether the violation can be attributed to a State
party, not whether a State’s actions are attributable to another State.

Issues and proceedings before the Committee

6.1  Before considering any claim contained in a communication, the Committee must
decide, in accordance with rule 93 of its rules of procedure, whether the communication is
admissible under the Optional Protocol.

6.2  The authors claim to be victims of violations of their rights under articles 2, 7, 12,
17 and 27 as a result of the eviction from their land and the construction on it of an Israeli
settlement. They claim that the State party is responsible for those violations to the extent
that it violated its extraterritorial obligation to guarantee the authors’ rights under the
foregoing provisions by: (a) not providing them with effective remedies by failing to hold
the two building corporations accountable for the violations; and (b) not adequately
regulating the two corporations to ensure that their activities do not violate the provisions.
The State party has challenged the admissibility of the authors’ claims on the grounds that
the authors do not have standing before the Committee, that the articles invoked do not
have extraterritorial effect and that the allegations are manifestly unfounded.

6.3  The State party argues that two of the authors (the estate of the late Ahmed Issa
Abdallah Yassin and the Bil’in Village Council, represented by its Vice-Chair) are legal
entities and, therefore, cannot be considered as victims under the Covenant and the
Optional Protocol. The Committee recalls its jurisprudence according to which, under
article 1 of the Optional Protocol, only individuals have the right to submit a
communication. As the estate and the Village Council are not individuals, the Committee
considers that they do not meet the criterion of ratione personae enabling them to submit
the communication. Accordingly, the communication is declared inadmissible with respect
to them, under article 1 of the Optional Protocol, because of lack of personal standing.*?

6.4  The Committee further notes the State party’s argument that the communication is
incompatible with the communications procedure as the authors do not fall under the State
party’s jurisdiction. The Committee recalls that under article 1 of the Optional Protocol, it
is allowed to receive and consider communications from individuals subject to the
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See www.ohchr.org/Documents/Issues/Business/OPTStatement6June2014.pdf.

Ibid., footnote 26.

See communications No. 163/1984, C et al. v. Italy, decision adopted on 10 April 1984, para. 5; and
No. 104/1981, J.R.T. and the W.G. Party v. Canada, decision adopted on 6 April 1983, para. 8.
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jurisdiction of States parties. It also recalls that in paragraph 10 of its general comment No.
31 (2004) on the nature of the general legal obligation imposed on States parties to the
Covenant, it stated that States parties are required by article 2, paragraph 1, to respect and
to ensure the Covenant rights to all persons who may be within their territory and to all
persons subject to their jurisdiction. This means that a State party must respect and ensure
the rights laid down in the Covenant to anyone within the power or effective control of that
State party, even if not situated within the territory of the State party. As indicated in
general comment 15 [on the position of aliens under the Covenant] adopted at the twenty-
seventh session (1986), the enjoyment of Covenant rights is not limited to citizens of States
parties but must also be available to all individuals, regardless of nationality or
statelessness, such as asylum seekers, refugees, migrant workers and other persons who
may find themselves in the territory or subject to the jurisdiction of the State party. This
principle also applies to those within the power or effective control of the forces of a State
party acting outside its territory, regardless of the circumstances in which such power or
effective control was obtained, such as forces constituting a national contingent of a State
party assigned to an international peacekeeping or peace-enforcement operation.

6.5 In the present case the Committee notes that since 2004, Green Park International
and Green Mount International have been registered and domiciled in Canada, where they
pay taxes. The companies themselves accordingly are within the State party’s territory and
jurisdiction. While the human rights obligations of a State on its own territory cannot be
equated in all respects with its obligations outside its territory, the Committee considers that
there are situations where a State party has an obligation to ensure that rights under the
Covenant are not impaired by extraterritorial activities conducted by enterprises under its
jurisdiction. * That is particularly the case where violations of human rights that are as
serious in nature as the ones raised in this communication are at stake.

6.6  The Committee notes the State party’s submission that the address of the president
and secretary of both corporations is in the city of Herzliya, Israel, and that the only
connection between Canada and the facts alleged is the alleged involvement of two legal
entities that are incorporated in Quebec but have no other meaningful connection to that
province or to the State party. The Committee also notes that the Superior Court of Quebec
declined jurisdiction on the discretionary grounds of forum non conveniens, as indicated in
paragraphs 4.6-4.11, because, inter alia: (a) there appeared to be little connection between
Quebec and the persons involved in the claim before the Court, as all the plaintiffs and
witnesses resided in Israel or the West Bank; (b) the corporations had been incorporated in
Canada for domestic Israeli tax reasons only and acted as alter egos for and on behalf of a
corporation which was not a resident of Canada and did not have any assets in Canada; (c)
Green Park International and Green Mount International themselves had no assets in
Canada. Their assets, if any, would appear to be located in the West Bank, where the
buildings in dispute were situated; and (d) the plaintiffs had only turned to Canadian courts
after some of their claims had been considered and rejected by judicial authorities in Israel.

6.7  Taking into consideration the elements of connection with the State party set out in
paragraphs 6.5 and 6.6 above, the Committee also considers that, in the present case, the
authors have not provided the Committee with sufficient information about the extent to
which Canada could be considered responsible as a result of a failure to exercise reasonable
due diligence over the relevant extraterritorial activities of the two corporations. This
includes, for example, a lack of information regarding the existing regulations in place in
the State party governing the corporations’ activities and the State party’s capacity to
effectively regulate the activities at issue; the specific nature of the corporations’ role in the

14 See communications No. 1539/2006, Munaf v. Romania, Views adopted on 30 July 2009, para.
14.2; and No. 2005/2010, Hicks v. Australia, Views adopted on 5 November 2015, paras. 4.4-4.6. See
also CCPR/C/CAN/CO/6, para. 6; CCPR/C/DEU/CO/6, para. 6; and general comment No. 31, para.
8.
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construction of the settlement and the impact of their actions on the rights of the authors;
and the information reasonably available to the State party regarding these activities,
including the foreseeability of their consequences. On the basis of the information provided
by the parties, the Committee considers that the nexus between the State party’s obligations
under the Covenant, the actions of Green Park International and Green Mount International
and the alleged violation of the authors’ rights is not sufficiently substantiated to render the
case admissible.

7. The Human Rights Committee therefore decides:

€)] That the communication is inadmissible under article 2 of the Optional
Protocol;

(b) That the present decision shall be transmitted to the authors and the State
party.
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Anndx Original: French

Opinion Individuelle de Olivier de Frouville et Yadh Ben Achour

1. Nous sommes en accord avec le Comité sur I’irrecevabilité de la communication au
motif que les auteurs n’ont pas suffisamment étayé leurs griefs. Une telle conclusion
implique qu’a I’avenir, au vu d’une communication suffisamment étayée, le Comité
pourrait estimer la communication recevable. Nous estimons toutefois que le Comité n’a
peut-étre pas assez clairement indiqué sur la base de quels critéres il serait amené a se
déclarer compétent.

2. C’est la premieére fois que le Comité est saisi, dans le cadre de ses fonctions en vertu
du Protocole facultatif, de la question de la responsabilité d’un Etat partie en lien avec des
actes accomplis par des entreprises commerciales relevant de sa juridiction sur le territoire
d’un autre Etat.

3. Le Comité a en revanche déja traité de cette question dans le cadre de sa fonction
d’examen des rapports périodiques des Etats parties®. En particulier, s’agissant du Canada,
le Comité, visant I’article 2 du Pacte, s’est dit préoccupé que les victimes de telles
violations n’aient pas accés a des voies de recours et qu’un « cadre juridique qui faciliterait
le traitement de ces plaintes » n’ait pas été mis en place. Ce faisant, le Comité semble avoir
implicitement admis que les victimes de tels actes pourraient relever de la « juridiction » de
I’Etat partie, au sens du paragraphe 1 de I’article 2 du Pacte et de I’article premier du
Protocole facultatif, mais il n’a pas expliqué pourquoi. Cette communication offrait
potentiellement au Comité la possibilité d’expliciter sa jurisprudence.

4. Au paragraphe 6.4 de la présente décision, le Comité rappelle le texte de I’article
premier du Protocole facultatif ainsi que sa jurisprudence relative & la notion de
« juridiction », notamment telle qu’elle est résumée dans son observation générale n°31
(2004) sur la nature de I’obligation juridique générale imposée aux Etats parties au Pacte.
Dans ce document, le Comité a posé le principe général selon lequel un Etat partie a
I’obligation de respecter et de garantir les droits reconnus dans le Pacte & quiconque se
trouve sous son pouvoir ou son contrdle effectif, y compris lorsque la personne concernée
se trouve en dehors de son territoire. On aurait donc pu s’attendre a ce que le Comité, dans
le paragraphe 6.5 de sa décision, précise son interprétation des termes « pouvoir ou contréle
effectif » dans le contexte factuel particulier de la communication. Malheureusement, ce
paragraphe 6.5 n’apporte aucun éclairage sur ce point.

5. Le Comité a bien élaboré une « obligation de veiller a ce que I’exercice des droits
consacrés par le Pacte ne soit pas entravé par les activités extraterritoriales d’entreprises
relevant de sa compétence » et « particuliérement [...] lorsque les violations des droits de
I’homme sont aussi graves que celles qui sont évoquées dans la présente communication »
(par. 6.5). Mais si tant est qu’une telle obligation existe effectivement en vertu du Pacte,
elle n’implique pas pour autant que des personnes affectées par des activités d’entreprises
canadiennes opérant a 1’étranger relévent de la juridiction de I’Etat partie. Plus utiles
pourraient étre les indications données au paragraphe 6.7, dans lequel le Comité reproche

Voir les observations finales du Comité concernant le sixiéme rapport périodique de 1’ Allemagne
(CCPR/C/DEU/COQI6), par. 16 ; celles concernant le sixieme rapport périodique du Canada
(CCPR/C/CAN/COI/6), par. 6 ; et celles concernant le quatrieme rapport périodique de la République
de Corée (CCPR/C/KOR/COQO/4), par. 10 et 11.
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aux auteurs de ne pas avoir donné suffisamment d’informations en vue d’étayer « le lien »
(nexus en anglais) « entre les obligations de 1’Etat partie en vertu du Pacte, les actes [des
entreprises concernées] et la violation alléguée des droits des auteurs ». Méme si la formule
est loin d’étre claire, elle a le mérite de tenter de répondre aux objections de ’Etat partie
qui affirme n’exercer « aucune juridiction d’aucune sorte sur les personnes vivant dans le
village de Bil’in [...] » (par. 4.15) et avance, a I’appui de cette affirmation, d’une part, qu’il
n’existe aucun lien entre les violations alléguées et les activités extraterritoriales d’un
acteur étatique canadien et, d’autre part, que « [l]e seul lien existant entre le Canada et les
faits allégués est ténu et indirect : il s’agit de I’implication présumée de deux personnes
morales constituées au Québec mais n’ayant en fait aucun autre lien véritable avec cette
province » (par. 4.15).

6. Comme le suggére I’Etat partie, le critére fondamental de la juridiction est
’existence d’un « rapport »* ou d’un « lien » (nexus) qui doit étre suffisant entre les actes
ou omissions de I’Etat partie et les violations alléguées. Autrement dit, un auteur reléve du
pouvoir ou du contrdle effectif d’un Etat partie, donc de sa juridiction, lorsqu’il est possible
d’établir factuellement un lien suffisant entre des actes ou omissions qui lui sont imputables
et des allégations de violations de droits reconnus dans le Pacte dont I’auteur s’estime
victime. Le lien est en général considéré comme « suffisant » lorsque la personne se trouve
sous le contrdle physique d’un organe officiel de I’Etat partie®. C’est I’hypothése la plus
commune d’un lien direct ou I’Etat exerce, par I’intermédiaire de ses organes, un pouvoir
ou un contréle effectif physique.

7. Mais le Comité a pu aussi reconnaitre 1’existence d’un lien indirect, fondé sur
I’influence suffisante exercée par un Etat partie sur un autre Etat ou sur une autre entité
exercant son pouvoir ou son contréle effectif sur une personne®. Dans 1’affaire Munaf c.
Roumanie, qui se situait certes dans un contexte un peu différent, le Comité a posé un
principe qui semble pouvoir étre mis a profit dans le cadre de la présente communication :
« [U]n Etat partie peut étre responsable de violations extraterritoriales du Pacte, s’il
constitue un lien dans la chaine de causalité qui rendrait possible des violations dans une
autre juridiction. Il s’ensuit que le risque d’une violation extraterritoriale doit étre une
conséquence nécessaire et prévisible et doit étre déterminé sur la base des éléments dont
1’Etat partie avait connaissance au moment des faits [...] »°.

8. La présente décision se situe de toute évidence dans le prolongement de cette
jurisprudence, puisqu’elle reconnait qu’a partir du moment ou il peut étre déterminé que
I’Etat exerce une influence suffisante sur une entreprise, alors il exerce, méme
indirectement, son pouvoir et son contrdle effectif sur les personnes qui sont affectées par
les activités de cette entreprise a 1’étranger.

Voir le paragraphe 10.2 de la communication n°56/1979, Celiberti de Casariego c. Uruguay,
constatations adoptées le 29 juillet 1981, ou le Comité explique que la notion de « juridiction » dans
I’article premier du Protocole facultatif « fait référence non pas au lieu ou la violation s’est produite
mais aux rapports qui existent entre la personne et I’Etat concernés relativement a toute violation des
droits énoncés dans le Pacte, ou qu’elle ait lieu ». Voir également le paragraphe 12.2 de la
communication n® 52/1979, Lopez Burgos c. Uruguay, constatations adoptées le 29 juillet 1981.

Selon les termes du paragraphe 10 de I’observation générale n°31 du Comité: « Ce principe
s’applique [...] & quiconque se trouve sous le pouvoir ou le contrdle effectif des forces d’un Etat
partie opérant en dehors de son territoire, indépendamment des circonstances dans lesquelles ce
pouvoir ou ce controle effectif a été établi, telles que les forces constituant un contingent national
affecté a des opérations internationales de maintien ou de renforcement de la paix. »

Voir en particulier la communication n°2005/2010, Hicks c. Australie, constatations adoptées le
5 novembre 2015, par. 4.4 et 4.5.

Communication n° 1539/2006, Munaf c. Roumanie, constatations adoptées le 30 juillet 2009,
par. 14.2.
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9. Il 'y a bien une évolution par rapport a la jurisprudence antérieure, dans la mesure ou
le tiers directement responsable de la violation n’est ici pas un Etat mais un acteur privé.
Mais a vrai dire, cette évolution se situe également dans la ligne de la jurisprudence du
Comité, qui reconnait de longue date que les Etats parties ne peuvent s’acquitter de leurs
obligations positives au regard du Pacte « que si les individus sont protégés par I’Etat non
seulement contre les violations de ces droits par ses agents, mais aussi contre des actes
commis par des personnes privées, physiques ou morales »°. Par ailleurs, dans le cadre de
sa fonction d’examen des rapports, le Comité a déja reconnu qu’un Etat pouvait établir sa
juridiction et engager sa responsabilité en lien avec des actes accomplis par des groupes
armés ou des entités autoproclamées sur le territoire d’un autre Etat’.

10.  Ladécision du Comité dans la présente affaire va dans le sens de 1’évolution du droit
international général en la matiére. Il est vrai, comme le mentionne I’Etat partie, que les
Principes directeurs relatifs aux entreprises et aux droits de I’homme affirment que « les
Etats ne sont généralement pas tenus, en vertu du droit international des droits de I’homme,
de réglementer les activités extraterritoriales des entreprises domiciliées sur leur territoire
et/ou sous leur juridiction »®. Cela ne signifie pas pour autant que les Etats n’aient aucune
obligation, en vertu des traités en matiére de droits de ’homme, en lien avec les activités
des entreprises opérant a 1’étranger et que leur responsabilité ne puisse jamais étre engagée
a ce titre®. S’agissant du Pacte, de telles obligations peuvent exister a partir du moment ot
un lien juridictionnel est établi avec les personnes affectées par de telles activités. Or un tel
lien de juridiction peut étre établi, comme le suggere le Comité dans cette affaire, sur la
base a) de la capacité effective de 1’Etat de réglementer les activités des entreprises mises
en cause et b) de la connaissance effective que 1’Etat avait de ces activités et de leurs
conséquences nécessaires et prévisibles en termes de violations des droits de I’homme
reconnus dans le Pacte.

11.  Une fois la question de la « juridiction » réglée, d’autres questions se posent. Il faut
déterminer en particulier si les auteurs sont bien « victimes » au sens de I’article premier du
Protocole facultatif'®. 1l faut ensuite déterminer, sur le fond, si dans le cas d’espéce I’Etat
partie a bien respecté ses obligations en vertu du Pacte a 1’égard des personnes affectées par
les activités extraterritoriales des entreprises et notamment s’il a bien pris les mesures
positives qui s’imposaient pour garantir les droits, que ce soit en termes de cadre législatif
ou de voies de recours. Cette question pose une autre série de problémes, que le Comité
semble vouloir résoudre en faisant appel au standard de la « diligence due », dans la lignée
de sa jurisprudence sur la responsabilité des Etats en lien avec des actes de personnes
privées'’. Dans le cadre nécessairement limité de cette opinion, nous ne pouvons pas nous
pencher sur ces problémes, a notre avis distincts de celui de la compétence/juridiction.
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Observation générale n° 31, par. 8.

Dans les observations finales du Comité concernant le septieme rapport périodique de la Fédération
de Russie (CCPR/C/RUS/COQIT7), voir le paragraphe 6 a propos du Donbass (Ukraine) et de 1’Ossétie
du Sud (Géorgie) : «[...] dans la mesure ou I’influence qu’il exerce sur ces groupes et ces autorités
équivaut a un contrdle effectif de leurs activités. »

Voir le commentaire du principe 2, Principes directeurs relatifs aux entreprises et aux droits de
I’homme : mise en ceuvre du cadre de référence « protéger, respecter et réparer » des Nations Unies.
Voir, par exemple, dans le cadre du Pacte international sur les droits économiques, sociaux et
culturels, 1’observation générale n°24 (2017), par. 25 et suiv., adoptée peu avant la délibération du
Comité des droits de I’homme sur la présente communication. D’autres comités vont dans le méme
sens, méme si nous ne pouvons citer toutes les références en raison de la limite de mots imposée par
les Nations Unies pour la longueur totale des décisions.

Voir, en dernier lieu, la communication n® 2124/2011, Rabbae, A.B.S. et N.A. c. Pays-Bas,
constatations adoptées le 14 juillet 2016, par. 9.6.

Voir notamment 1’observation générale n° 31, par. 8 précité.
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C’est sans doute un des défauts de la décision du Comité de ne pas avoir pu ou voulu opérer
ces distinctions de maniere plus claire.
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