A/66/40 (Vol. Il, Part One)

R
{

\
)
)

NS/

United Nations

Report of the Human Rights
Committee

Volumell

100th session
(11-29 October 2010)

101st session
(14 March-1 April 2011)

102nd session
(1129 July 2011)

General Assembly
Official Records

Sixty-sixth session
Supplement No. 40 (A/66/40)






A/66/40 (Vol. Il, Part One)

General Assembly

Official Records

Sixty-sixth session
Supplement No. 40 (A/66/40)

Report of the Human Rights Committee

Volumell (Part One)
100th session
(11-29 October 2010)

101st session
(14 March-1 April 2011)

102nd session
(11-29 July 2011)

United Nationse* New York, 2011



Note

Symbols of United Nations documents are composed of letters combined with
figures. Mention of such a symbol indicates a reference to a United Nations document.



A/66/40 (Vol. |1, Part One)

Contents

Volumel

Paragraphs Page

. Jurisdiction and activities

A.

J.
K
L.
M

I 0T mOoOO0®

States parties to the International Covenant on Civil and Political Rights
and to the Optional Protocols

Sessions of the Committee

Election of officers

Specia Rapporteurs

Working group and country report task forces
Related United Nations human rights activities
Derogations pursuant to article 4 of the Covenant
General comments under article 40, paragraph 4, of the Covenant
Staff resources and translation of official documents
Publicity for the work of the Committee
Publications relating to the work of the Committee
Future meetings of the Committee

Adoption of the report

II.  Methods of work of the Committee under article 40 of the Covenant and
cooperation with other United Nations bodies

A.
B.
C.
D.

Recent devel opments and decisions on procedures
Follow-up to concluding observations

Links to other human rights treaties and treaty bodies
Cooperation with other United Nations bodies

1. Submission of reports by States parties under article 40 of the Covenant

A.

C.

Reports submitted to the Secretary-General from August 2010 to
July 2011

Overdue reports and non-compliance by States parties with their
obligations under article 40

Periodicity with respect to State parties’ reports examined during
the period under review

IV.  Consideration of reports submitted by States parties under article 40 of the
Covenant

El Salvador
Poland
Jordan
Belgium

GE.11-45856 (E) 171111 iii



A/66/40 (Val. I, Part One)

VI.
VII.

Annexes

Hungary
Togo
Slovakia
Serbia
Mongolia
Ethiopia
Bulgaria
Kazakhstan

Consideration of communications under the Optional Protocol

A
B
C.
D
E
F

Progress of work

Committee’ s caseload under the Optional Protocol

Approaches to considering communications under the Optional Protocol
Individual opinions

Issues considered by the Committee

Remedies called for under the Committee’ s Views

Follow-up on individual communications under the Optional Protocol

Follow-up to concluding observations

States parties to the International Covenant on Civil and Political Rights
and to the Optional Protocols, and States which have made the declaration
under article 41 of the Covenant as of 29 July 2011

A.
B.
C.

D.

States parties to the International Covenant on Civil and Political Rights
States parties to the Optional Protocol

States parties to the Second Optional Protocol, aiming at the abolition
of the death penalty

States which have made the declaration under article 41 of the Covenant

Membership and officers of the Human Rights Committee, 2010-2011

A.
B.

Submission of reports and additional information by States parties under article 40

Membership of the Human Rights Committee

Officers

of the Covenant (as of 29 July 2011)

Status of reports and situations considered during the period under review, and of

reports still pending before the Committee

A.

B
C.
D

Initial reports
Second periodic reports
Third periodic reports

Fourth periodic reports

GE.11-45856



A/66/40 (Vol. |1, Part One)

V.

E.

F.

G.

Fifth periodic reports
Sixth periodic reports
Seventh periodic reports

General comment No. 34 on article 19 (freedoms of opinion and expression)
of the International Covenant on Civil and Political Rights

Volumell (Part One)

VI.

GE.11-45856

Views of the Human Rights Committee under article 5, paragraph 4, of the

Optiona Protocol to the International Covenant on Civil and Political Rights
A.

Communication No. 1304/2004, Khoroshenko v. Russian Federation

(Views adopted on 29 March 2011, 101St SESSION) ..cveeveeveeiesierieseeseeeseeeseeesee e e e s
N o 0= 0T PSPPSR

Communication No. 1346/2005, Tofanyuk v. Ukraine

(Views adopted on 20 October 2010, 100th SESSION)........cceeceiierierie e

Communication No. 1354/2005, Sudalenko v. Belarus

(Views adopted on 19 October 2010, 100th SESSION)........ccceecviierierie e

Communication No. 1383/2005, Katsora €t al. v. Belarus

(Views adopted on 25 October 2010, 100th SESSION)........ccceevviierie e

Communication No. 1390/2005, Koreba v. Belarus

(Views adopted on 25 October 2010, 100th SESSION)........cceeceiierie e

Communication No. 1402/2005, Krasnov v. Kyrgyzstan

(Views adopted on 29 March 2011, 101St SESSION) ..cveeveeveeieriesie e seeseeeseeenee e eneesseenes

Communication No. 1410/2005, Yevdokimov and Rezanov v. Russian Federation

(Views adopted on 21 March 2011, 101St SESSION) ....ceveevieereerieeereee e sreesreee e seesree e
N o 0= 0T PSPPSR

Communication No. 1412/2005, Butovenko v. Ukraine

(Views adopted on 19 July 2011, 102Nd SESSION) ....ccvvevveerieerieeieeeiereeesreesreesseeeesseseeseeses

Communication No. 1449/2006, Umarov v. Uzbekistan

(Views adopted on 19 October 2010, 100th SESSION)........ccvecviierieiee e

Communication No. 1458/2006, Gonzalez v. Argentina

(Views adopted on 17 March 2011, 101St SESSION) .....ccveiveereerieeeieeeeeeesreesreesee e eeesee s

Communication No. 1470/2006, Toktakunov v. Kyrgyzstan

(Views adopted on 28 March 2011, 101st SESSION) .....ecveeeereeriesiesieereseeeeseesresre e ereeeesees
Y 0] 4 o [ SO STR

Communication No. 1478/2006, Kungurov v. Uzbekistan

(Views adopted on 20 July 2011, 102Nd SESSION) .....ccveeeeeeerierieniesieereeeeaeseesre e sne e neeee s
Y 0] 1 o [ SO

Communication No. 1499/2006, |skandarov v. Tajikistan

(Views adopted on 30 March 2011, 101st SESSION) ...cvecveeeereereerierieereeeeeeeesresre e ereeeeee s

Communication No. 1503/2006, Akhadov v. Kyrgyzstan

(Views adopted on 25 March 2011, 101st SESSION) ..ccvevveeeereereerierieereseeeeseeseeseesneesesseeeenes
Y 0] [ TR

18

19

26

34

40

48

61
67

70

93

104

110
118

120
137

139

147
155



A/66/40 (Val. I, Part One)

O.

AA.

BB.

CC.

DD.

EE.

vi

Communication No. 1507/2006, Sechremelis et al. v. Greece

(Views adopted on 25 October 2010, 100th Session).........ccccceveeeveerverieennnns
N o 0= 1o R

Communication No. 1517/2006, Rastorguev v. Poland

(Views adopted on 25 March 2011, 101St SESSION) .....eccvvveeeveeereerieereeeeeenenns

Communication No. 1530/2006, Bozbey v. Turkmenistan

(Views adopted on 27 October 2010, 100th SessioN).........ccccceveeeveereerieenenns

Communication No. 1531/2006, Cunillera Ariasv. Spain

(Views adopted on 26 July 2011, 102nd SESSION) .....ccvvevrreereereeseereeeseeenens

Communication No. 1532/2006, Sedljar and Lavrov v. Estonia

(Views adopted on 29 March 2011, 101St SESSION) .....ecvvveeereereeseeereeeeeenens

Communication No. 1535/2006, Shchetka v. Ukraine

(Views adopted on 19 July 2011, 102Nd SESSION) ....cccveevereerrereeseeeseeereeenens
N o 0= 1o R

Communication No. 1545/2007, Gunan v. Kyrgyzstan

(Views adopted on 25 July 2011, 102nd SESSION) .....ccvvrvereereereeseeneeereeeeens
N o0 =010 R

Communication No. 1556/2007, Novakovié v. Serbia

(Views adopted on 21 October 2010, 100th SessioN).........cccccveveeeveereerieeinnnns

Communication No. 1557/2007, Nystrom et al. v. Australia

(Views adopted on 18 July 2011, 102nd SESSION) .....ccveevereereereeseeeseeeeeenens
N o 0= 010 R

Communication No. 1564/2007, X.H.L. v. Netherlands

(Views adopted on 22 July 2011, 102nd SESSION) .....ccveevereereereeseeseeeseeenens
N o 0= 1o R

Communication No. 1581/2007, Drda v. Czech Republic

(Views adopted on 27 October 2010, 100th Session)..........cccceveeeveevverieeinnnns

Communication No. 1586/2007, Lange v. Czech Republic

(Views adopted on 13 July 2011, 102Nd SESSION) .....ccveevereereereeseeeseeeeeenens

Communication No. 1604/2007, Zalesskaya v. Belarus

(Views adopted on 28 March 2011, 101st SESSION) ....c.ecveeveeeeveerieseesreseeeenens

Communication No. 1605/2007, Zyuskin v. Russian Federation

(Views adopted on 19 July 2011, 102nd SESSION) .....ccvvveereeeereeriesresreseeaenens

Communication No. 1608/2007, L.M.R. v. Argentina

(Views adopted on 29 March 2011, 101st SESSION) ...cvevvveveeeeveerieseeeresieeienens

Communication No. 1610/2007, L.N.P. v. Argentina

(Views adopted on 18 July 2011, 102nd SESSION) .....ccvvvveeeeeeereerieseesreseeaenens

Communication No. 1611/2007, Bonilla Lerma v. Colombia

(Views adopted on 26 July 2011, 102nd SESSION) .....ccvvveeeeeeereerieseesresieeeenens
N 0] [ GRS

...................... 156
...................... 168

...................... 173

...................... 183

...................... 188

...................... 195

...................... 206
...................... 219

...................... 221
...................... 230

...................... 233

...................... 240
...................... 259

...................... 263
...................... 269

...................... 273

...................... 279

...................... 285

...................... 294

...................... 306

...................... 317

...................... 326
...................... 336

GE.11-45856



A/66/40 (Vol. |1, Part One)

GE.11-45856

FF.

GG.

HH.

KK.

LL.

MM.

NN.

O0.

PP,

QQ.

RR.

TT.

Uu.

VV.

Communication No. 1620/2007, J.O. v. France

(Views adopted on 23 March 2011, 101St SESSION) ....ceveereeeieerieerieeir e seesreesreeseeeee e

Communication No. 1621/2007, Raihman v. Latvia

(Views adopted on 28 October 2010, 100th SESSION).......ccceeieereerieeireieeee e eee e
N o 0= 0T SRS

Communication No. 1633/2007, Avadanov v. Azerbaijan

(Views adopted on 25 October 2010, 100th SESSION).......ccceeiieereerieeireieree e

Communication Nos. 1642-1741/2007, Jeong et al. v. Republic of Korea

(Views adopted on 24 March 2011, 101St SESSION) ....cecveeveeeieereeerieeieeeeseesreesee e eee e
N o 0= 2T 8 PSP
N o 0= 0o < I USSP

Communication No. 1751/2008, Aboussedra et al. v. Libyan Arab Jamahiriya

(Views adopted on 25 October 2010, 100th SESSION).......ccceeiieereerieeee e

Communication No. 1756/2008, Moidunov and Zhumbaeva v. Kyrgyzstan

(Views adopted on 19 July 2011, 102Nd SESSION) ....ccveveeereeieeseeenieeeeeeeseesreeseesseeneeenees

Communication No. 1758/2008, Jessop v. New Zealand

(Views adopted on 29 March 2011, 101St SESSION) ....cevveevieereerieeie e eeeseesree e e eee e

Communication No. 1760/2008, Cochet v. France

(Views adopted on 21 October 2010, 100th SESSION).......cccceiieereerieeeeeeeree e
N o0 0T OSSPSR

Communication No. 1761/2008, Giri et al. v. Nepal

(Views adopted on 24 March 2011, 101St SESSION) ....cevveeveeeieeerieerieeee e seesreesree e enee e

Communication No. 1763/2008, Pillai et al. v. Canada

(Views adopted on 25 March 2011, 101St SESSION) ....cevveeveeeieerieerie e e seesree e e seeeee e
N o0 0T OSSPSR

Communication No. 1769/2008, Ismailov v. Uzbekistan

(Views adopted on 25 March 2011, 101St SESSION) ....cevveeiveeieerieerieeeeeeeseesree e e eee e

Communication No. 1776/2008, Ali Bashasha and Hussein Bashasha v.
Libyan Arab Jamahiriya

(Views adopted on 20 October 2010, 100th SESSION).......ccceeiieereerieeieeeeeee e

Communication No. 1777/2008, Crochet v. France

(Views adopted on 25 October 2010, 100th SESSION)......ccvceeeeiereie e

Communication No. 1780/2008, Aouabdia et al. v. Algeria

(Views adopted on 22 March 2011, 101t SESSION) .....ccvevvereeeeeieereesesresreseeeeeseesee e sre e
Y 0] 0 [ OSSR

Communication No. 1783/2008, Machado Bartolomeu v. Portugal

(Views adopted on 19 October 2010, 100th SESSION)......cccvceeeevierere e

Communication No. 1812/2008, Levinov v. Belarus

(Views adopted on 26 July 2011, 102nd SESSION) .....ccveiverrereeeeieseesesresreeeeeeseesee e sreenes

Communication No. 1813/2008, Akwanga v. Cameroon

(Views adopted on 22 March 2011, 1018t SESSION) ..c.vecvvvvereeeeeieereeneseesreseeseeseesee e seeees
Y 0] 1 [ USSR

352
362

365

377
397
399

400

410

421

443
451

452

465
482

488

496

505

515
528

531

537

556

vii



A/66/40 (Val. I, Part One)

WW. Communication No. 1818/2008, McCallum v. South Africa

(Views adopted on 25 October 2010, 100th Session).........cccccceveeeveereeenenne

XX. Communication No. 1876/2009, Singh v. France

(Views adopted on 22 July 2011, 102nd SESSION) ....cccvveverrereeseeseeeseeeneeens
N o 0= 1o S

YY. Communication No. 1887/2009, Peirano Basso v. Uruguay

(Views adopted on 19 October 2010, 100th session).........cccccceveeevvereeenenne

ZZ. Communication No. 1959/2010, Warsame v. Canada

(Views adopted on 21 July 2011, 102nd SESSION) ....cccvvrveriereeseeseeeseeeneeens
N o 0= 1o S

Volumell (Part Two)

VII.

VIII.

viii

Decisions of the Human Rights Committee declaring communications inadmissible under the
Optiona Protocol to the International Covenant on Civil and Political Rights

A. Communication No. 1344/2005, Korolko v. Russian Federation

(Decision adopted on 25 October 2010, 100th session)

B. Communication No. 1404/2005, N.Z. v. Ukraine
(Decision adopted on 25 March 2011, 101st session)

C. Communication No. 1521/2006, Y.D. v. Russian Federation
(Decision adopted on 25 March 2011, 101st session)

D. Communication No. 1546/2007, V.H. v. Czech Republic
(Decision adopted on 19 July 2011, 102nd session)

E. Communication No. 1583/2007, Jahelka v. Czech Republic
(Decision adopted on 25 October 2010, 100th session)

F. Communication No. 1617/2007, L.G.M. v. Spain
(Decision adopted on 26 July 2011, 102nd session)

G. Communication No. 1622/2007, L.D.L.P. v. Spain
(Decision adopted on 26 July 2011, 102nd session)

H. Communication No. 1636/2007, Onoufriou v. Cyprus
(Decision adopted on 25 October 2010, 100th session)

l. Communication No. 1748/2008, Bergauer et al. v. Czech Republic

(Decision adopted on 28 October 2010, 100th session)

J Communication No. 1768/2008, Pingault-Parkinson v. France

(Decision adopted on 21 October 2010, 100th session)

K. Communication No. 1814/2008, P.L. v. Belarus
(Decision adopted on 26 July 2011, 102nd session)

L. Communication No. 1994/2010, |.S. v. Belarus
(Decision adopted on 25 March 2011, 101st session)

Follow-up activities under the Optional Protocol

......................... 559

......................... 568
......................... 579

......................... 581

......................... 592
......................... 609

GE.11-45856



A/66/40 (Val. I, Part One)

Annex VI

Views of the Human Rights Committee under article5,
paragraph 4, of the Optional Protocol to the International
Covenant on Civil and Palitical Rights

A. Communication No. 1304/2004, Khoroshenko v. Russian Federation
(Views adopted on 29 March 2011, 101st session)*

Submitted by: Andrei Khoroshenko (not represented by
counsel)

Alleged victim: The author

Sate party: Russian Federation

Date of communication: 15 June 2003 (initial submission)

Subject matter: Right to life; torture; cruel, inhuman and

degrading treatment; arbitrary detention; fair
trial; right to retroactive application of the
law with lighter penalty; discrimination;

effective remedy
Procedural issue: None
Substantive issue: Degree of substantiation of claims
Articles of the Covenant: 2, paragraphs 1 and 3; 6, paragraphs 1 and 2;

7; 9, paragraphs 1-4; 10, paragraph 1; 14,
paragraphs 1, 2 and 3 (a)—(e) and (g); 15,
paragraph 1; and 26

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Palitical Rights,

Meeting on 29 March 2011,

Having concluded its consideration of communication No. 1304/2004, submitted to
the Human Rights Committee by Mr. Andrei Khoroshenko under the Optional Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis Flinterman, Mr. Y uji
lwasawa, Ms. Helen Keller, Ms. Zonke Zanele Maodina, Ms. lulia Antoanella Motoc, Mr. Gerald L.
Neuman, Mr. Michagl O’ Flaherty, Mr. Rafagl Rivas Posada, Sir Nigel Rodley, Mr. Fabian Omar
Salvioli, Mr. Krister Thelin and Ms. Margo Waterval.

Thetext of an individual opinion signed by Committee member Mr. Rafael Rivas Posadais appended
to the present Views.

GE.11-45856 1
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Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mr. Andrei Anatolyevich Khoroshenko, a
national of the Russian Federation, born in 1968. He claims to be a victim of violations by
the Russian Federation of his rights under article 2, paragraphs 1 and 3, article 6,
paragraphs 1 and 2, article 7, article 9, paragraphs 14, article 10, paragraph 1, article 14,
paragraphs 1, 2, and 3 (a)—(e) and (g), article 15, paragraph 1, and article 26 of the
International Covenant on Civil and Political Rights. The Optiona Protocol entered into
force for the State party on 1 January 1992.

Thefactsas presented by the author

21 On 21 November 1994, the author was arrested on suspicion of membership in a
criminal gang involved in a series of armed attacks on drivers of motor vehicles during
1993, in which several drivers were killed, and their cars stolen and sold. He was convicted
of multiple murders, banditry and armed robbery by the Perm Regiona Court on 13
October 1995 and sentenced to death. His cassation appeal to the Supreme Court of the
Russian Federation was dismissed on 18 January 1996. On 20 March 1996, the Presidium
of the Supreme Court overruled the cassation decision. On 5 June 1996, the cassation
appeal was rejected for a second time and the verdict was confirmed. A further appeal to
the Presidium of the Supreme Court resulted in a 15 January 1997 decision of the
Presidium of the Supreme Court, which re-qualified one of the crimes under a different
article, but confirmed the death sentence. On 19 May 1999, his death sentence was
commuted to life imprisonment by a Presidential pardon.

2.2 The author submits that upon his arrest he was not informed of the reasons for the
arrest or of any charge. He was not brought before a judicial officer for the purpose of
determining the lawfulness of his arrest. After two days in detention, his arrest was
endorsed by a prosecutor, a non-judicia officer. The author maintains that there were no
grounds that would justify his arrest under article 122 of the Criminal Procedure Code. He
was not brought before the prosecutor, and had no opportunity to present arguments on the
lawfulness of his arrest. He was detained for over 20 days without being formally charged,
which occurred only in mid-December 1994. The author maintains that, according to article
90 of the Criminal Procedure Code, detention without charges was allowed only in
exceptional circumstances and that in his case there were no such exceptiona
circumstances. The author also submits that while in detention, he was repeatedly beaten by
investigators in order to extract a confession, and forced to make certain statements (not a
confession) which he later retracted at the court hearing. He was not advised of his rights,
such as his right not to testify against himself. The author also submits that, despite the fact
that his relatives hired a lawyer to assist him a few days after his arrest, the latter was
granted only limited access to him, and on numerous occasions he was interrogated in the
absence of his lawyer. The author also submits that the investigating officer Mr. Sedov
instructed the Head of the detention centre, in writing, not to allow the author any visitors
other than members of the investigating team. The author maintains that the above
treatment violated his rights under articles 7, 9, 10 and 14 of the Covenant. The author also
complains that although he was entitled by law to ajury trial, the investigating officer told
him after the end of the pretrial investigation that in the Perm region no jury panels had
been established and therefore he must agree to be tried by a panel of professional judges,
or the court would consider that he was attempting to prolong the proceedings.

2.3  The author submits that initially he was charged with one murder and that the
decision regarding the charges was not reasoned, in violation of the requirements of articles

2 GE.11-45856
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143 and 144 of the Criminal Procedure Code. He also submits that he was charged with
four other murders only at the end of the preliminary investigation and that the
investigators failed to inform him in a timely manner of the amended charges, in violation
of article 154 of the Criminal Procedure Code. He submits that the above violated his rights
under article 9, paragraph 2, and article 14, paragraph 3 (a), of the Covenant.

2.4 Throughout the proceedings the author maintained that he was innocent and that all
he did was to assist a friend in moving severa vehicles, without knowing that these were
stolen. The author submits that in court he requested and was denied the opportunity to
examine several important witnesses, in violation of his rights under article 14, paragraph
(3) (e), of the Covenant. He considers that neither his version of events, nor any of the
evidence that would or could have supported it, were taken into account by the court and
that the latter only looked into the evidence confirming the “official” version of the events,
thus violating its impartiality obligation under article 14, paragraph 1, of the Covenant. He
maintains that the verdicts were based mostly on the “confessions’ of the accused, which
were extracted under duress. Further, prior to his conviction, newspaper articles and
television programmes announced that those guilty of the crimes in question had been
apprehended. The author considers that some of the information referred to in these
features suggested police officials had assisted in their preparation and that the above
violated the presumption of innocence.

25 The author also maintains that the courts did not evaluate on the substance or
investigate his claims that he was tortured, but instead chose to “compare’ these with
evidence presented by the prosecution, and rejected them as a defence strategy, which also
violated his right to a fair trial. Moreover, the refusal of the courts to initiate an
investigation into his allegations of torture, according to the author violated his rights under
article 7 of the Covenant.

26  The author submits that during the trial relatives of the deceased made threatening
and abusive comments towards the accused and his wife, that his brother was beaten by
some of the relatives on the first day of the trial and that the trial judge did nothing to
address the hostile atmosphere in the court room. The author also submits that the judge
ordered the author’s and other defendants’ relatives to leave the court room, and they were
only readmitted when the verdict was read out. He considers the above actions to constitute
violations of his rights under article 14, paragraph 1, of the Covenant.

2.7  The author submits that the very fact that he was on death row for a period of time,
following an unfair trial, violated his rights under article 6 of the Covenant. He further
states that, prior to the moratorium on death sentences in Russia in 1999, the punishment
for the crimes he was convicted of was either death or 15 years imprisonment and after the
moratorium, the crimes became punishable by life imprisonment. He considers this
situation to be discriminatory and in violation of his rights under articles 15 and 26 of the
Covenant and maintains that his sentence should have been commuted to 15 years of
imprisonment.

2.8 The author submits that after the first instance verdict he was not afforded the
possibility to adequately prepare for his appeal: al his notes from the triadl were
confiscated; he was not given a copy of the trial records; he was given a limited amount of
paper, so that he could not even make a copy of the appeal for himself and was forced to
write a draft on the back of the verdict. The author submits that the above violated his
rights under article 14, paragraphs 3 (b) and 5, of the Covenant.

The complaint

3.1 The author contends that he has exhausted all available and effective domestic
remedies.

GE.11-45856 3
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3.2 Heclaimsto be avictim of violations by the Russian Federation of his rights under
article 2, paragraphs 1 and 3, article 6, paragraphs 1 and 2, article 7, article 9, paragraphs 1,
2, 3 and 4, article 10, paragraph 1, article 14, paragraphs 1, 2, 3 (a)—(€) and (g), article 15,
paragraph 1, and article 26 of the Covenant.

State party’ s observations on admissibility and merits

41  On 17 January 2005, the State party submits that, on 13 October 1995, the author
was convicted by the Perm Regiona Court for the following crimes: banditry (sentenced to
death), premeditated murder with aggravating circumstances (sentenced to death) and
robbery committed by an organized criminal group (sentenced to 15 years of
imprisonment).* For the totality of these crimes he was sentenced to death in accordance
with article 40 of the Criminal Code of the Russian Federation. On 18 January 1996, the
Criminal Panel of the Supreme Court amended the verdict for robbery to 15 years of
imprisonment, but confirmed the cumulative death sentence against the author. Following a
protest of the Deputy President of the Supreme Court, the Presidium of the Supreme Court
on 20 March 1996 revoked the above decision and returned the case for a new cassation
procedure. On 5 June 1996, the Criminal Panel of the Supreme Court confirmed the
origina verdict and sentence. On 15 January 1997, the Criminal Panel of the Supreme
Court, following a review of the trial, re-qualified the acts of the author from article 77 to
article 209, paragraphs 1 and 2, of the Criminal Code and sentenced him to 15 years of
imprisonment for that crime. The Court again confirmed the death sentence for the totality
of the crimes. On 19 May 1999, the author was included in a Presidential pardon and his
death sentence was commuted to life imprisonment. On 18 April 2001, the Presidium of the
Supreme Court amended the judgment, excluding the convictions under article 209,
paragraph 2, and article 102 () and confirming the remaining convictions.

4.2  The State party submits that originally a criminal investigation against the author
was initiated upon the discovery of the dead body of Mr. Minogan, under article 103 of the
Criminal Code (premeditated murder), and that other charges were added subsequently. On
21 November 1994, the author was arrested in Y ekaterinburg, where he was hiding in order
to avoid prosecution. He was taken to Perm on 23 November 1994 and detained based on
Presidential Decree No. 1226 of 14 June 1994 “Regarding urgent measures for protection
of the population from banditry and other organized crime”. The above Decree was never
declared unconstitutional and therefore the detention of the author was in accordance with
the requirements of the law. On 19 December 1994, the Perm Prosecutor approved the
author’s detention, based on the gravity of the “crimes committed by him”, as well as to
prevent him from avoiding justice. On 20 January 1995, the detention was extended by the
same prosecutor to four months and nine days, based on the same grounds. On 13 March
1995, the detention was further extended to seven months and nine days by the Deputy
General Prosecutor. The State party submits that there is no information in the case files
that judicial appeals against the detention orders were ever filed.

4.3 The State party submits that the author was not notified of the charges until 16
December 1994, 24 days after his arrest, which was within the lawful 30-days limit
established by the Presidential Decree No 1226.2 On 19 June 1995, following the discovery
of new circumstances, the author was notified of additional charges, which was in
accordance with article 154 of the Criminal Procedure Code. The State party submits that it
is not possible to verify whether the author was informed of his rights upon arrest, since the
arrest protocol was not found in the case files. On 24 and 28 November 1994, 8 February

1 Articles 77, 102 and 146 (2) of the Criminal Code of the Russian Federation.
The State party notes that this provision of the Decree was revoked by Presidential Decree No. 593 of
14 June 1997.
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and 1 June 1995 the author was questioned as a suspect and as an accused in the absence of
his attorney. In the interrogation protocols it is noted that he was informed of his right to
have an attorney and he waived that right, which is confirmed by his signature in the
protocols. The State party submits that, on 29 November 1994, the Perm Prosecutor’'s
office received information from the local Bar association that an agreement for the defence
of Mr. Khoroshenko was concluded with the attorney Orlov and issued an order for the
appointment of the latter as a defence attorney as of 7 December 1994. The State party
maintains that the above disproves the author’s statements that the attorney was foisted on
him by the investigation.

4.4  The State party confirms that upon the presentation of the charges to the author on
16 December 1994, he was not informed of his right not to testify against himself, as
provided in article 51 of the Constitution. However, he was informed of his rights under
article 46 of the Crimina Procedure Code, namely not to testify, to present evidence and to
make motions. After being informed of his rights, he utilized his right to make a statement,
as evidenced by the interrogations protocols. On 7 December 1994, the author was
guestioned in the presence of his attorney. In the protocol there is a note that he was refused
the possibility to have a confidential consultation with his attorney. On 12 January 1995 the
author was questioned as an accused in the absence of his attorney. The protocol notes that
he agreed to give a personal statement in the absence of his lawyer. Investigatory actions
took place in the presence of his attorney on 23 February 1995 and on 29 April 1995, as
noted in the protocols, but the latter did not sign the protocols for unknown reasons. All
other investigative activities took place in the presence of the author’s attorney. Between 23
June and 9 August 1995 the author and his lawyer familiarized themselves with the case
meterials, as confirmed by a protocol. The author did not complain regarding the
performance of his lawyer, he did not request additional investigation, nor did he complain
regarding unlawful methods of investigation.

45 The State party submits that the trial took place between 25 September and 13
October 1995 and the hearings were public; nothing in the case file confirms that the
relatives and friends of the accused were removed from the court room at any point. During
the trial the author was represented by the same attorney, who participated actively in the
proceedings, asked numerous questions to witnesses, made legal statements and later
submitted a cassation appeal. The author never complained regarding the quality of the
defence, nor did he ask for the lawyer to be replaced.

4.6  The State party rejects the author’s claim that hisright to defence was violated since
the court refused to question some witnesses and maintains that neither the accused, nor his
attorney made such requests either prior to or during the trial. It also submits that in the
case file there is no request from the author to allow him to familiarize himself with the
protocol of the court hearing. The State party also submits that the law in force at the time
provided for the death penalty for the crimes under articles 77 and 102 of the Criminal
Code and therefore the sentencing was lawful. A Constitutional Court Ruling of 2 February
1999 aholished the use of the death penalty, but it did not constitute a ground for review of
the criminal case against the author.

4.7  The State party also rejects the author’ s claim that the court panel that tried him was
unlawful. In 1995, when the trial took place, article 15 of the Criminal Procedure Code
provided a possibility for such casesto be heard by a panel of three professional judges, but
only upon a decision of the respective court and with the agreement of the accused. Trials
by panels of professional judges in capital punishment cases became mandatory only after
21 December 1996. In addition, from the case file it appears that the author did not submit a
motion requesting that he should not be tried by a panel of professional judges.

4.8 The State party submits that, on 13 March 2001, the Head of the Department for
Investigation of Premeditated Murders and Banditry rejected the author’ s request to open a

GE.11-45856 5



A/66/40 (Val. I, Part One)

crimina investigation against police officers who allegedly applied illega investigative
methods in relation to him. On 28 April 2001, the author filed a complaint against the
refusal, which was granted on 17 June 2002 by a decision of the Lenin District Court of
Perm. On 5 September 2002, the Criminal Division of the Perm District Court confirmed
the decision granting the author’ s request.

4.9 On 22 July 2002, the author submitted a complaint to the Lenin District Court of
Perm, requesting that the court mandate the Prosecutor’s office to reopen his case based on
newly discovered circumstances. The Court granted his request by a judgment dated 29
July 2002. The prosecution filed a cassation appeal against that judgment, which, on 5
September 2002, was rejected by the Criminal Division of the Perm District Court.

410 On 5 August 2002, the author submitted a complaint to the Lenin District Court of
Perm against the refusal of the Prosecutor’s office to initiate criminal proceedings against
the police officers in his case, since the prosecutor considered that their acts did not
congtitute crimes. On 12 September 2002, the Court granted the author’ s request to appoint
his mother and brother as his representatives. On 15 October 2002, the author’ s brother was
approved as a representative and was allowed to familiarize himself with the case file. On
the same date the Court rejected the author’s complaint against the Prosecutor’s office’s
inaction. The Criminal Division of the Perm District Court confirmed the rejection on 10
December 2002.

411 On an unspecified date, the author filed a complaint in the Lenin District Court of
Perm against the refusal of the Prosecutor’s office to review his request for re-opening the
criminal investigation in his case on the ground of newly discovered circumstances. The
Court rejected his complaint on 16 October 2003 and the Criminal Division of the Court
confirmed the rejection on 25 November 2003. Both courts reasoned their findings on
procedural grounds.

412 On 2 October 2003, the author submitted to the Lenin District Court of Perm an
appeal against the lack of action by the Prosecutor’s office on his complaint of 7 January
2003, regarding possible crimes committed by some of its staff in relation to the author’s
trial. On 16 October 2003, the Court decided not to review the appeal, since according to a
letter from the Prosecutor’s office the latter had not received such appeal. The author did
not appeal that court decision.

4.13 On 10 November 2002, the author submitted to the same court a complaint that he
was not allowed by the Prosecutor’s office to examine the case files upon the reopening of
the case in relation to newly discovered circumstances. On 15 November 2002, the Court
rejected his complaint. The Crimina Division of the Court overruled that decision and, on
9 January 2003, put an end to the proceedings on procedural grounds.

4.14 The State party rejects the author’s claims that his right to a defence was violated
since in 2000—2002 he was not allowed to familiarize himself with the entire case file and
his relatives were not alowed to participate as defenders. The State party maintains that the
domestic procedural legidation at the time did not provide for a right of the sentenced
person to examine the case file while he was serving his sentence. It further maintains that
according to article 47 of the Criminal Procedure Code only members of the Bar and
representatives of the trade unions were allowed as defenders. The court also had the
discretion to alow relatives, legal representatives or other person to participate as defenders
in the trial phase of the proceedings. The law did not alow for relatives to be appointed as
defenders of a convicted person.

415 The State party submits that according to the new Criminal Procedure Code, which
entered into force on 1 July 2002, the prosecutor has the right to re-open proceedings if
there are newly discovered circumstances, as well as to close the reopened proceedings in
case he/she considers that the grounds are insufficient. The prosecutor’s decision may be
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appealed in court. On 11 November 2002, the author submitted to the Supreme Court a
complaint against the 11 October 2002 decision of the prosecutor to put an end to the
proceedings initiated in relation to newly discovered circumstances. The complaint was
reviewed by the Supreme Court as an appeal in the order of supervision against the verdict
and the subsequent court decisions. At the time of the State party’s submission, the above
complaint was pending an examination on its merits before the Presidium of the Supreme
Court.

Authors commentson the State party’s observations and further submissions

5.1  On 11 April 2005, the author challenged the State party’s submission that he was
arrested while he was hiding from prosecution. He maintains that he was living with his
family in a one-room apartment in a student dorm, that he was registered with the local
authorities at that address and that he never attempted to hide his whereabouts from the
police. He maintains that in the period when the crimes with his alleged participation took
place, he was attending classes and sports events in the university and that could be
confirmed by numerous witnesses. Accordingly, he challenges the lawfulness of his arrest,
since the grounds on which it was justified were non-existent. He notes that the State party
does not address his claim that after his arrest he was not brought before a judge or at least
a prosecutor, nor was he given the possibility to challenge the lawfulness of his arrest, in
violation of hisrights under article 9, paragraph 3, of the Covenant.

5.2 The author notes that the State party does not address his claim that he was beaten
by the arresting police officers. The author maintains that all action and omissions that he
made during the pretrial investigation were explainable by his lack of knowledge regarding
criminal proceedings, as well as by his constant fear of physical violence from the police
officers. He maintains that he was systematically beaten by the detaining officers, either
with the aim to extract information or confessions, or with the view to punish him when he
provided “wrong” testimony, refused to speak or submitted complaints.

5.3  The author submits that even though Presidential Decree No. 1226, on the basis of
which he was detained for the first 30 days, was never declared uncongtitutional, its
provisions are not compatible with the Russian Federation Constitution. He maintains that
according to article 15 of the 1993 Constitution, it is the supreme law of the land and if
another legidative act contradicts its provisions, these should not be applied, but rather the
Congtitutional provisions should be applied directly. The transitional provisions of the
Constitution also read that, until a new Criminal Procedure Code is adopted, the previous
regime regarding arrest and detention should be applied. The above regime only authorized
detention for up to 10 days prior to presentation of the charges. The Presidential Decree did
not constitute criminal procedure legidation and therefore it should have not been applied,
since it contradicted the Constitution. The author reiterates that his detention under that
Decree violated hisrights under article 9 of the Covenant.

5.4  Theauthor points out that the State party in its submission justifies his detention by
the gravity of the crimes that he “had committed”, therefore confirming that the authorities
had decided that he was guilty long before he was even charged with any criminal offences.
He maintains that the above violated the presumption of innocence, guaranteed in article
14, paragraph 2, of the Covenant.

5,5  The author further reiterates that he was initially charged with one murder, but
between December 1994 and June 1995 he was interrogated as a suspect in another four
murders, without being notified of the additional charges. He also maintains that the
absence of the protocol from his arrest, as attested to by the State party, confirms that he
was not informed of his rights upon arrest in violation of his rights under article 9,
paragraph 2, of the Covenant. The author also notes that the State party confirmed that he
was not informed of his rights under article 51 of the Constitution — namely the right to
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remain silent — and maintains that the State party erroneously states that article 46 of the
Criminal Procedure Code contained the above right and that he was therefore informed of
it. The author submits that he was forced to utilize his “right” to make a statement and was
forced to make confessions which were then used against him by the investigation.

5.6  The author notes that the State party confirmed the absence of his lawyer during
some of the investigative actions and maintains that according to the domestic law the
participation of alawyer was mandatory in all investigative activities. The author maintains
that article 49 of the Criminal Procedure Code provided that alawyer may not participate if
that is requested by the accused and that he never requested his lawyer to be absent, but
merely was forced to sign that he agreed with his absence under threat of ill-treatment by
the police officers. He also maintains that the protocols which were not signed by him or
his lawyer, as confirmed by the State party, should not have been admitted as evidence
according to the domestic criminal procedure.

5.7  The author notes that the State party confirmed that he was denied a confidential
meeting with his lawyer on at least one occasion (before the 7 December 1994
interrogation); that it failed to comment on his claims that he was deprived of legal defence
for the first 16 days after his arrest; that the investigator requested the Head of the detention
centre not to allow him any visits; and that his first meeting with his lawyer was not
permitted until seven days after his relatives hired Mr. Orlov to defend him. He maintains
that the above facts violated hisright to defence.

5.8  The author reiterates that he did not chose to be represented by Mr. Orlov and that
his relatives were only offered one lawyer by the local Bar association when they wanted to
hire a defender for him. He maintains that he was prohibited from meeting or
corresponding with his relatives until 1997 and could not complain regarding the
inadequate performance of the lawyer and request hisrelativesto look for another defender.
The author also maintains that the lawyer failed to provide him with an adequate defence,
that throughout the investigation and the trial phases the latter did not submit a single
motion, with the exception of a cassation appea and that he only asked a few questions
during the trial which did not relate to the most important issues in the author’s opinion.
The author maintains that he was forced to accept his “services’ since he was not consulted
at any point whether he wanted to be represented by him or whether he was satisfied by his
work. He alleges that he requested orally another lawyer, but the Prosecutor’s office
ignored his request and that the investigator told him to hire one, which he could not do
because he was in detention and did not have contact with his relatives. He also maintains
that since he was not properly notified of hisrights, he did not know that he had the right to
insist on having another defender.

5.9  The author confirms that he did not complain regarding beatings inflicted on him
until the trial and maintains that he did not have the opportunity to do so earlier. His
attorney, rather than submitting a complaint during the pretrial proceedings, advised him to
endure it. When he attempted to file a written complaint, instead of transmitting it to the
prosecutor, the staff of the detention centre gave it to the investigator and afterwards the
police officers “beat out” of the author any desire to complain further. The author submits
that he complained about torture during the investigative phase and his confession being
extracted by force to all court instances and presented as evidence among others a video
recording of the 7 December 1994 interrogation, where traces of violence were visible on
his face, and protocols of interrogations dated 13 January, 16 February, 19 and 21 June
1995, where were noted his refusals to state that he gave statements voluntarily. His claims
and evidence were ignored by the courts. The author submits that one of the individuals
originaly charged with the same crimes, his co-accused, Mr. Krapivin, died as a result of
torture during the pretrial investigation and that he was afraid of a similar fate.
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5.10 Inresponse to the State party’ s statement that the author’ s requests to access the first
instance court hearings protocols, the author maintains that he made such requests twice;
on 16 October 1995 and again when submitting his cassation appeal. He maintains that he
is not responsible for the fact that the above requests were not only ignored, but were not
even included in the files.

5.11 The author reiterates his claim that at the time of his trial, in some regions of the
Russian Federation, accused were tried by panels of professional judges and in others by
panels with the participation of jurors. He maintains that he was discriminated against
based on geographic location, in violation of article 26 of the Covenant, since in the Perm
region he could not get a jury trial. He makes reference to the Russian Federation
Congtitutional Court ruling No. 3-P, of 2 February 1999, which in a similar case recognized
the existence of “temporary legal inequality of opportunities for persons subject to criminal
prosecution for serious crimes against human life, for which the federal law prescribes the
death penalty” in relation to the impossibility for the accused in some regions to get a jury
trial. The author also maintains that the above Constitutional Court ruling created a
situation in which individuals tried before its entry into force could be sentenced to death
and those convicted after its entry into force could no longer be sentenced to death. He
maintains that the Constitutional Court ruling should have led to automatic review of his
case and to the lightening of the penalty. He considers that his rights under article 15,
paragraph 1, and article 26 of the Covenant were violated.

5.12 The author submits that, on 23 March 2005, his appeal against the 11 October 2002
decision of the prosecutor to put an end to the proceedings initiated in relation to newly
discovered circumstances was granted by the Supreme Court. The author maintains,
however, that he had not received a copy of that court decision, nor had the prosecutor
complied with it by the date the author submitted his complaint to the Committee.

5.13 On 23 May 2005, the author submitted additional comments, pointing out that the
protocol of his arrest was listed among the case materials and therefore the State party
should have been able to verify that he was not informed of his rights upon arrest. He
maintains that the State party’ s officials have either destroyed that document or are refusing
to make it available to the Committee, because it would confirm his claim.

State party’sadditional observations

6.1 On 26 December 2005, the State party confirmed that on 23 March 2005, the
Presidium of the Supreme Court revoked the 11 November 2002 decision of the prosecutor
to close the proceedings opened on the basis of new circumstances in the case of the author.
The State party submits that the Prosecutor’s office reopened the proceedings and that the
latter were till pending, since the author was held in Moscow, in relation with his
appearance at the hearing before the Supreme Court.

6.2  The State party confirms that the original warrant was issued by the investigator for
a search for Khoroshenko, Nikolay Nikolayevich and not Khoroshenko, Andrei
Anatolyevich (the author). It submits that a search warrant for the author is not available in
the case file. It also reiterates that the author was arrested on 21 November 1994 and that
the protocol of his arrest was not available in the case file. The State party submits,
however that the “stub” of the protocol was “available in the case file”, which allegedly
meant that “the protocol had been prepared” and, possibly, a “copy could be found” in the
prosecutor’s files.

6.3  The State party submits that at the time of the author’s arrest, the officer competent
by law to authorize detentions was the prosecutor, who had the discretion to decide whether
to remand into custody with or without questioning the detainee. The State party maintains
that in the instant case the prosecutor did not deem it necessary to question the author
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before authorizing the remand into custody and that his decision was in accordance with the
Criminal Procedure Code. The State party denies that the author was questioned as an
accused in four murders before he was formally notified of the additional charges.

6.4 The State party reiterates that written reguests from the author to access the court
hearings' protocols are not available in the case file. The State party reiterates that the
author complained for the first time of being ill-treated by police officers only at the first
instance trial. Simultaneously he filed requests with the Prosecutor’'s office to open
investigation into the ill-treatment. The State party reiterates that the Prosecutor’s office
twice refused to open an investigation and that the first of these decisions was subsequently
revoked by the courts. Regarding the author’s claims that he was not allowed visits from
and correspondence with his relatives, the State party submits that the relatives did not
submit written complaints to the Prosecutor’s office in that regard, nor did the author
submit written complaints regarding his conditions of detention to the Presidents of the
Lenin District Court of Perm and the Perm City Court.

Further submissions by the parties

7.1  On5 September 2005, the author submitted a letter from the wife of one of his co-
accused, confirming that she and the wife of another co-accused were removed from the
courtroom during the first day of the trial immediately after the charges were read and that
they were not allowed to return until the verdict was read.

7.2 On 25 February 2006, the author submitted comments on the State party’s
observations, reiterating that his arrest was illegal under the domestic law and therefore his
rights under article 9 of the covenant were violated. He reiterates that the absence of the
protocol of his arrest confirmed that he was not informed of his rights and that the State
party was attempting to hide that fact from the Committee. He reiterates that in the period
between 16 December 1994, when he was notified of the initial murder charge and 19 June
1995 (when he was notified of the additional charges), he was questioned as an accused in
relation to four murders, banditry and robbery.

7.3  The author reiterates that he complained to the Committee regarding the torture he
was subjected to during the pretrial investigation and regarding the first instance court’s
and the Prosecutor’s office’s failures to investigate his claims in 1994-1995. He reiterates
that he was not complaining to the Committee regarding the refusal to alow visits of his
relatives per se, but that the lack of contact with them prevented him from obtaining
adequate legal assistance, since he could not communicate his wishes and address the
problems with the lawyer hired to represent him. The author submits that he received a
copy of the 23 March 2005 decision of the Supreme Court and stresses that the Court had
recognized that the lower courts failed to assess some of the evidence relevant to the
author’s guilt and failed to question some witnesses which could have confirmed the
author’'s alibi.

7.4  On 24 May 2006, the State party reiterated facts related to the author’s conviction
and sentencing and submitted that his allegations regarding unlawful methods used by the
investigating officers and falsification of evidence had been evaluated by the Prosecutor’s
office three times, and the latter issued refusals to start a criminal investigation respectively
on 28 June 2000, 7 May 2004 and 11 May 2004. The above decisions have been appealed
by the author and confirmed by the courts.

7.5  On 27 July 2006, the author reiterated that the fact that his death sentence was not
automatically subjected to a review following the 2 February 1999 Congtitutional Court
decision, declaring the death sentence anti-congtitutional, congtituted a violation of his
rights under articles 15, paragraph 1, and 26 of the Covenant. He refers to a case, similar to
his, where the Zlatoustov City Court reviewed a 1993 verdict of the Krasnodar court and,
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on 29 January 2001, commuted the 25 years sentence to 15 years, based on the said
Congtitutional Court’s ruling.

7.6  On 29 September 2006, the State party resubmitted its observations, previously sent
to the Committee on 26 December 2005.

7.7  On 1 November 2006, the author submitted that he was finally provided with copies
of some documents, which he had repeatedly requested before, inter alia: “stubs’ from
arrest protocols, dated 21 and 23 November 1994, which do not specify whether he was
informed of hisrights; the first sheet of an interrogation protocol, dated 24 November 1994,
specifying that the author was informed of the right to “give explanations, file requests and
demand recusations, and file complaints against acts of the investigation and the
prosecution and have a lawyer from the moment of his arrest”; a copy of a note signed by
the Senior investigator Mr. Sedov, requesting the Head of the Perm detention centre not to
allow any visitors to the author with the exception of investigators, dated 1 December 1994,
copies of the first and the last pages of interrogation protocols, dated 7 December 1994 and
12 January 1995, with handwritten notes, signed by the author that he was refused the
permission to consult confidentially with his lawyer; a copy of the protocol of the
presentation of the charges, dated 16 December 1994, confirming that he was detained
without charges for 25 days; copies of interrogation protocols, dated 13 January and 16
February 1995, in which the author refused to respond to the question whether he made
statements voluntarily; protocols of eight investigative actions, which took place in the
absence of the lawyer of the author. The author notes that the protocol’s “stubs’ explicitly
list as reasons for his arrest that he had “committed heavy crimes’ and was hiding from
prosecutions, which prior to a conviction, violated the presumption of innocence. The
author also submits a copy of his cassation appeal, evidencing that he had raised all of the
above issues in the domestic courts.

7.8 On 9 May 2007, the author submitted that the review of his case, (following the
discovery of new circumstances), which the Supreme Court ordered the prosecution to
conduct on 23 March 2005, was first postponed for nine months and then concluded with
another decision of the prosecution to terminate the proceedings, dated 29 December 2005.
The author submits that he was not given a copy of the decision, and therefore could not
appeal it until four months later. He submitted an appeal to the Presidium of the Supreme
Court on 17 May 2006. The Court returned the appeal six months later, requesting a copy
of the prosecutor’s decision, which the author supplied. By 9 May 2007, there was no
response to the appeal.

7.9  On 22 January 2008, the author reiterated some of the facts of his complaint and
submitted a letter signed by one of his classmates confirming that the author was with him
when one of the murders for which the latter was convicted took place.

7.10 On 19 March 2008, the State party submitted that complaints of the author regarding
his inability to access case files were reviewed on numerous occasions by the Perm courts
in the period 2001-2004; that the case files related to those complaints had been destroyed
after the expiration of the files conservation period and that for that reason it is not possible
to ascertain if and why the author had not been informed in atimely manner of the dates of
the court hearing and what were the reasons for the lengthy review of the complaints. The
State party also submits that the appeal of the author against the 29 December 2005
decision of the prosecution to terminate the proceedings arrived in the Supreme Court on
28 November 2006. On 15 May 2007, the Court granted the author’s request to participate
in its hearing. On 12 September 2007, the Supreme Court rejected the author’s appeal and
on 5 October 2007 a copy of its decision was sent to the author.

711 On 2 May 2008, the author submitted that, according to the State party’s
submission, his appeal arrived on 28 November 2006 and the court hearing took place on
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12 September 2007, while the article 406, 407 and 416 of the Criminal Procedure Code
prescribe that such appeals should be reviewed within two months.

7.12 On 17 June 2008, the author reiterated the facts related to his attempts to obtain a
review of his case based on newly discovered circumstances. He maintains that the lengthy
proceedings (over seven years) and the controversial actions of the prosecutor’s office and
the courts led to systematic violations of his rights under article 14, paragraph 3 (c) and of
article 2, paragraph 3, in conjunction with article 14, paragraph 3 (c) of the Covenant. The
author maintains also that the lengthy periods when he had to wait for procedures to start or
for decisions to be issued led to moral suffering, since he was suspended for years between
hope and desperation and that violated his rights under article 7 and article 10, paragraph 1,
of the Covenant.

7.13 The author maintains that the courts were well aware that letters of convicts are
subjected to mandatory censorship, which delays the delivery of all correspondence by at
least 10 days. Nevertheless, he was never informed of the dates of the court hearings
sufficiently early, to alow him to inform his relatives or human rights defenders of the
hearings' dates. The author maintains that that was done deliberately so that interested
individuals and organizations could not attend the court hearings and that the above
violated hisrights under article 14, paragraph 1, of the Covenant.

7.14 The author aso submits that according to articles 917 and 918 of the Criminal
Procedure Code, a case can be re-opened based on new circumstances only if the
Prosecutor’ s office submits to the court a conclusion that such new circumstances exist. He
maintains that the above violates the principle of procedural equality, since even if a
convict has new evidence, he/she is not entitled to submit it to the court, but must request
the prosecution, which is a party to the trial, to do so. The author submits that in his case he
had new evidence, which could have exonerated him, but the prosecution repeatedly
refused to acknowledge that because they did not want to admit that their officers had made
mistakes or even committed crimes during the period 1993-1995. The author maintains that
the above violates his rights under article 14, paragraph 1, of the Covenant.

7.15 The author submits that, during the proceeding related to the re-opening of his case,
in accordance with article 47 of the Criminal Procedure Code, he retained his status as an
accused and therefore should have been entitled to free legal assistance. He maintains that
not only did the State party not provide him with free legal assistance, but that, as a
prisoner convicted to life imprisonment, he was not allowed to work, nor did he receive any
pension or social assistance and therefore it was impossible for him to hire a lawyer. He
maintains that the above violates his rights under article 14, paragraph 3 (b) and (d), of the
Covenant.

7.16 The author submits that at the Supreme Court hearings on 23 March 2005 and 12
September 2007, as well as in his motions to the prosecution, he requested a number of
witnesses to be summoned, in order to confirm the new circumstances based on which he
requested the reopening of his case. His motions were ignored by the Court and the
prosecution and the author maintains that the above violated his rights under article 14,
paragraph 3 (b) and (€) of the Covenant. He submits that, despite his request to participate,
the prosecution questioned some of these witnesses without his participation and that the
above violates the principle of equality between the parties as established in article 14,
paragraphs 1 and 3 (b) and (), of the Covenant.

7.17 The author submits that during the hearing in the Supreme Court on 12 September
2007, the judges interrupted him repeatedly and did not allow him to explain his arguments.
He also submits that following the hearing the judges deliberated for seven minutes, before
announcing their decision. He maintains that he alone had submitted hundreds of pages of
meaterial and that the length of the deliberation indicated that the judges did not examine the
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material, but had decided in advance on the outcome of the case. The author maintains that
the proceedings were not fair, nor did they constitute an effective legal remedy and
therefore his rights under article 14, paragraph 1, and under article 2, paragraph 3, in
conjunction with article 14, were violated.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with article 93 of its rules of procedure, decide whether or
not it is admissible under the Optional Protocol to the Covenant.

8.2 The Committee notes, as required by article 5, paragraph 2 (@), of the Optional
Protocol, that the same matter is not being examined under any other international
procedure of investigation or settlement.® In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.

8.3  The Committee notes the author’s claims that the presumption of innocence with
regard to him was violated, since there were publications and broadcasts in the media
during the first instance trial declaring that he was guilty of the crimes he was convicted of
later and since the State party’s authorities referred to him as having “committed” crimes
already at the pretrial stage of the proceedings. The Committee, however, observes that
these claims do not appear to have been raised at any point in the domestic proceedings.
The part of the communication relating to the alleged violations of article 14, paragraph 2,
of the Covenant is accordingly inadmissible for failure to exhaust all domestic remediesin
accordance with article 5, paragraph 2 (b), of the Optional Protocol.

8.4  The Committee notes the author’s claim that he did not choose to be represented by
the lawyer Mr. Orlov, that the latter was foisted on him and his relatives by the local Bar
association and that he did not provide the author with adequate legal assistance. The
Committee, however, observes that this claim does not appear to have been raised at any
point in the domestic proceedings. Accordingly the Committee considers that the above
claim isinadmissible for failure to exhaust all domestic remediesin accordance with article
5, paragraph 2 (b), of the Optional Protocol.

8.5  The Committee has noted the author’s claim under article 15 of the Covenant (see
paragraph 2.7 above). In the absence of any further pertinent information on file in this
connection, the Committee considers that this part of the communication is insufficiently
substantiated, for purposes of admissibility, and is therefore inadmissible under article 2 of
the Optiona Protocol.

8.6  The Committee notes the author’s claim that he had been discriminated against since
in some regions of the Russian Federation accused were tried by panels with the
participation of jurors and that in the Perm region he could not have a jury trial. Based on
the material before it, the Committee considers that the author has not shown sufficient
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In hisinitial submission, the author stated that he had filed applications with the European Court of
Human Rights (ECHR), and maintained that these related to a different matter than the petition
submitted to the Human Rights Committee (namely to the refusal of the State party to reopen
proceedings in his case in 2001-2002). The State party did not challenge that assertion. According to
the registry of ECHR the author’ s applications were joined and then declared inadmissible according
to articles 34 and 35 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms by a Committee of three judges on 16 December 2005.
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grounds to support his argument that the above facts resulted in a violation of his rights
under article 26 of the Covenant. Accordingly, the Committee considers that this part of the
communication is unsubstantiated, for purposes of admissibility, and is therefore
inadmissible under article 2 of the Optional Protocol.

8.7 In the Committee’s view, the author has sufficiently substantiated, for purposes of
admissibility, his claims under article 2, paragraphs 1 and 3, in conjunction with article 14,
article 6, article 7, article 9, paragraphs 14, article 10, paragraph 1, article 14, paragraphs 1
and 3 (a)—(e), and (g),of the Covenant and therefore proceeds to their examination on the
merits.

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of all the information submitted by the parties, in accordance with article 5, paragraph
1, of the Optional Protocol.

9.2  The Committee notes the author’s claims that upon his arrest he was not informed of
the reasons for the arrest or of any charge; that upon arrest he was not advised of his rights,
such as his right not to testify against himself or to have legal aid free of charge; that he
was never brought before a judicial officer for the purpose of determining the lawfulness of
his arrest; that there were no grounds that would justify his arrest under article 122 of the
Criminal Procedure Code, nor were there in his case exceptional circumstances to justify
his detention without charges in accordance with article 90 of the Criminal Procedure
Code. The Committee observes that the State party does not refute the allegations that the
author was not informed of his rights upon arrest, that he was not informed of any charges
until 25 days later, that the detention was sanctioned by a prosecutor, who was not a
judicial officer, and that the author did not have the opportunity to challenge the lawfulness
of the arrest in front of the prosecutor. Accordingly, the Committee concludes that the
author’ srights under article 9, paragraphs 2, 3 and 4, of the Covenant were violated.

9.3  On the question of whether the authors' placement in custody was carried out in
conformity with the requirements of article 9, paragraph 1, of the Covenant, the Committee
notes that deprivation of liberty is permissible only when it takes place on such grounds and
in accordance with such procedure as are established by domestic law and when it is not
arbitrary. In other words, the first issue before the Committee is whether the authors
deprivation of liberty was in accordance with the State party’s relevant laws. The
Committee also observes that the State party justified the lawfulness of the arrest and the
detention without charges, stating that it was in compliance with the Presidential Decree
No. 1226 “Regarding urgent measures for protection of the population from banditry and
other organized crime’. The Committee, however, observes that the Decree authorizes
detention for up to 30 days when there is sufficient evidence of the involvement of a person
in a gang or other organized criminal group suspected of committing serious crimes.
Considering that, according to the State party’s own submission, the original search warrant
was issued against another person; that the Presidential decree did not in itself revoke the
general criminal procedure rules regarding the grounds for arrest; that no judicial authority
ever reviewed whether there was sufficient evidence that the author belonged to the said
category of suspects; and in the absence of further justification by the State party, the
Committee concludes that the authors’ deprivation of liberty was not in accordance with the
State party’s relevant laws. Consequently, the Committee finds a violation of article 9,
paragraph 1, of the Covenant.

9.4  The author claims that he was beaten and tortured by the police immediately after
his arrest, during the 25 days when he was detained without charges, and throughout the
pretrial investigation, and he was thus forced to make statements confirming the version of
the events promoted by the investigation. The author provides information regarding hisill-
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treatment, and claims the complaints made to this effect were ignored by the prosecution
and the courts.

9.5  The Committee recalls that once a complaint about ill-treatment contrary to article 7
has been filed, a State party must investigate it promptly and impartially.* Although the
Perm District Court, in its verdict of 13 October 1995, mentions Mr. Khoroshenko’s torture
allegations, it rejects these with a blanket statement that the evidence in the case confirms
the guilt of the accused. The Committee observes that, according to the State party’s
submission, the Prosecutor’s office issued decisions refusing to open an investigation into
the author’s torture allegations on three occasions and that the above decisions ultimately
had been confirmed by the courts. At the same time the Committee observes that neither
the verdict and the decisions of the Prosecutor’s office, nor the State party’s numerous
submissions in the present proceedings provide any detail as to the concrete steps taken by
the authorities to investigate the author’s allegations. The Committee considers that in the
circumstances of the present case, the State party has failed to demonstrate that its
authorities did address the torture alegations advanced by the author expeditiously and
adequately, in the context of both domestic criminal proceedings and the present
communication. Accordingly, due weight must be given to the author’s allegations. The
Committee, therefore, concludes that the facts before it disclose a violation of the rights of
Mr. Khoroshenko under articles 7 and 14, paragraph 3 (g), of the Covenant.® In the light of
this conclusion, it is not necessary to examine separately the author’s claim under article
10, paragraph 1, of the Covenant.

9.6  The Committee notes the author’'s claim that he was not informed of some of the
charges against him until 25 days after his arrest and that he was informed of the rest of the
charges at the end of the pretrial investigation. The Committee observes that the State party
has confirmed the above facts. In this respect, the Committee finds a violation of article 14,
paragraph 3 (@), of the Covenant.

9.7  The Committee notes the author’s claims that he was not given adequate time and
facilities to prepare his defence in that he did not have the opportunity to always freely and
privately meet with his lawyer during the pretrial proceedings, that he did not receive a
copy of the tria’s records immediately after the first instance verdict was issued, that
despite numerous requests, he was not given some documents he considered relevant for
his defence, and that he was even limited in the amount of paper he was given to prepare
his appea to the second instance. The Committee observes that these allegations are
confirmed by the materials submitted to it by the author and some are not refuted by the
State party. In this respect, the Committee finds a violation of article 14, paragraph 3 (b), of
the Covenant.

9.8  The Committee notes the author’s claim that upon his arrest he was not informed of
his rights to have legal assistance and to remain silent and observes that the State party did
not refute this claim, but merely stated that the protocol of the arrest was missing and that
the author was informed of his rights when he was notified of the initial charges, 25 days
after the arrest. In this respect, the Committee finds a violation of article 14, paragraph 3 (d)
and (g), of the Covenant.

Human Rights Committee, general comment No. 20 (1992) on the prohibition of torture or cruel,
inhuman or degrading treatment or punishment, Official Records of the General Assembly, Forty-
seventh Session, Supplement No. 40 (A/47/40), annex VI, sect. A, para. 14.

See, for example, communications No. 328/1988, Zelaya Blanco v. Nicaragua, Views adopted on 20
July 1988, para. 10.6; No. 1096/2002, Kurbanov v. Tajikistan, Views adopted on 6 November 2003,
para. 7.4; No. 330/1988, Berry v. Jamaica, Views adopted on 7 April 1994, para. 11.7.
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9.9 The Committee notes the author’s claim that during the first instance tria the court
refused to hear several withesses which could have confirmed his innocence and that the
court only accepted and evaluated evidence that supported the prosecution’s version of the
events. The Committee also notes the State party’s objection that neither the accused nor
his attorney made requests to question witnesses either prior to or during the trial. The
Committee also observes that according to the author’s own submission, in its decision of
23 March 2005 the Supreme Court ordered the prosecution to reopen the proceedings and
guestion some of these witnesses. The Committee recalls its jurisprudence and reiterates
that, generally speaking, it is for the relevant domestic courts to review or evaluate facts
and evidence, unless their evaluation is manifestly arbitrary or amounts to a denia of
justice.® The Committee accordingly concludes that the material before it is insufficient to
reach afinding of aviolation of article 14, paragraph 3 (€), of the Covenant.

9.10 Having examined the author’s claims under article 14, paragraph 3 (a), (b), (d) and
(9), of the Covenant, the Committee finds that the above violations of the author’s rights
also congtitute a violation of article 14, paragraph 1, read in conjunction with article 14,
paragraphs 3 (a), (b), (d) and (g), of the Covenant.

9.11 The Committee notes the author’s claims that the public and in particular his
relatives and the relatives of other accused were excluded from the main trial. The
Committee observes that the State party does not refute this claim, other than stating that
nothing in the case file confirms the author’s claim and notes that, according to the State
party’s own observations, the case files appear to be incomplete. The Committee recalls
that all trialsin criminal matters must in principle be conducted orally and publicly and that
the publicity of hearings ensures the transparency of proceedings and thus provides an
important safeguard for the interest of the individual and of society at large. Article 14,
paragraph 1, acknowledges that courts have the power to exclude al or part of the public
for reasons of morals, public order (ordre public) or nationa security in a democratic
society, or when the interest of the private lives of the parties so requires, or to the extent
strictly necessary in the opinion of the court in special circumstances where publicity would
be prejudicial to the interests of justice.” The Committee observes that no such justifications
have been brought forward by the State party in the instant case. In this respect, the
Committee finds a violation of article 14, paragraph 1, of the Covenant. In the light of this
conclusion, and given that the author had been sentenced to death following a trial held in
violation of the fair trial guarantees, the Committee concludes that the author is aso a
victim of aviolation of his rights under article 6, read in conjunction with article 14, of the
Covenant.

9.12 The Committee notes the author’s claims that his attempts to obtain a review of his
case based on newly discovered circumstances led to proceedings of excessive length (over
seven years) and that the above delay caused him moral suffering, which he equates with
torture and ill-treatment. The Committee observes that the State party does not dispute the
alleged duration of the proceedings, but simply notes that about 11 months passed between
the decision of the prosecution not to reopen the case and the date when the author’ s appeal
arrived in the Supreme Court. In the absence of any other pertinent information on file, the
Committee considers that, in the present case, the facts before it do not permit it to

See, for example, communication No. 1212/2003, Lanzarote v. Spain, decision on inadmissibility
adopted on 25 July 2006, para. 6.3.

See the Human Rights Committee, general comment No. 32 (2007) on theright to equality before
courts and tribunals and to afair trial, Official Records of the General Assembly, Sixty-second
Session, Supplement No. 40, vol. | (A/62/40Vol. I), annex V1, paras. 28 and 29 and communication
No. 215/1986, van Meursv. The Netherlands, Views adopted on 13 July 1990, paras. 6.1-6.2.
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conclude to a violation of the author’ s rights under article 2, paragraph 3 (a), in conjunction
with article 14, paragraph 3 (c), of the Covenant.

10.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated article 6 read together with article 14; article 7; article 9,
paragraphs 1-4; article 14, paragraphs 1 and 3 (a), (b), (d), and (g), of the International
Covenant on Civil and Political Rights.

11.  Pursuant to article 2, paragraph 3 (a), of the Covenant, the Committee considers that
the State party is under an obligation to provide the author with an effective remedy
including: conducting full and thorough investigation into the allegations of torture and ill-
treatment and initiating criminal proceedings against those responsible for the treatment to
which the author was subjected; a retrial in compliance with all guarantees under the
Covenant; and providing the author with adequate reparation including compensation. The
State party is also under an obligation to take steps to prevent similar violations occurring
in the future.

12. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective remedy when
it has been determined that a violation has occurred, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to the
Committee’s Views. In addition, it requests the State party to publish the Committee's
Views.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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Individual opinion of Committee member Mr. Rafael Rivas Posada
(partially dissenting)

The Human Rights Committee, in paragraph 10 of its Views on communication No.
1304/2004, Khoroshenko v. the Russian Federation, was of the view that the State party
had [directly] violated article 6 [of the Covenant] read together with [several paragraphs of]
article 14 of the Covenant. In my opinion, there was no direct violation of article 6, in view
of the fact that the author was not subjected to the death penalty to which he had been
sentenced, since his sentence was commuted to life imprisonment. | believe that the correct
interpretation of article 6 of the Covenant consists in considering that direct violation of
that article occurs only if the victim is deprived of life, which did not occur in this case.

The Committee took the view, quite rightly, that the State party had violated several
provisions that guarantee the right to due process to which all accused are entitled.
According to the jurisprudence it developed recently, it considered that if there has been a
violation of the guarantees enshrined in article 14 of the Covenant and the trial leads to the
death pendlty, there is a direct violation of article 6 “read together with article 14”. | do not
agree with this formulation, although | would agree with the formulation whereby there
was a violation of article 14 “read together with article 6 of the Covenant”. That would
have been in conformity with the meaning and scope of article 6, without any need to
extend its interpretation unduly to cases where the victim has not been deprived of life.

| agree with all the other conclusions contained in paragraph 10 of those Views.
(Sgned) Rafael Rivas Posada

[Done in English, French and Spanish, the Spanish text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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Communication No. 1346/2005, Tofanyuk v. Ukraine
(Views adopted on 20 October 2010, 100th session)*

Submitted by: Vyachesav Tofanyuk (represented by his
mother, Tamara Shulzhenko)

Alleged victim: The author

Sate party: Ukraine

Date of communication: 5 November 2004 (initial submission)

Subject matter: Retroactive application of an interim law

Procedural issue: Non-substantiation

Substantive issue: Right to retroactive application of the law
with lighter penalty

Article of the Covenant: 15, paragraph 1

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 20 October 2010,

Having concluded its consideration of communication No. 1346/2005, submitted to
the Human Rights Committee on behalf of Mr. Vyacheslav Tofanyuk under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Mr. Vyacheslav Tofanyuk, a Russian-speaking
national of Ukraine born in 1974, who is serving alife sentence in Ukraine. He claims that
his rights have been violated by the State party, but invokes no specific articles of the
Covenant. However, the communication may raise issues under articles 7, 14, and 15,
paragraph 1, of the Covenant. The Optional Protocol entered into force for Ukraine on 25
October 1991. Heis represented by his mother, Ms. Tamara Shulzhenko.

Thefacts as presented by the author

2.1  On 10 April 1998, the Kyiv City Court found the author guilty under section 93 of
the Criminal Code of 1960 for premeditated murder and sentenced him to death. His
cassation appeal was dismissed by the Supreme Court on 2 July 1998.

GE.11-45856

The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Lazhari
Bouzid, Mr. Mahjoub El Haiba, Mr. Y uji Iwasawa, Ms. Helen Keller, Mr. Rajsoomer Lallah, Ms.
Zonke Zanele Majodina, Mr. Rafael Rivas Posada, Sir Nigel Rodley and Mr. Fabian Omar Salvioli.
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2.2 0On 29 December 1999, the Constitutional Court declared that capital punishment
was unconstitutional. From that date, the most severe punishment, with capital punishment
removed, under the old Criminal Code of 1960 was 15 years of imprisonment or 20 years
of imprisonment in case of a pardon. The author contends that following the decision of the
Constitutional Court, he was entitled to have his sentence reviewed and his punishment
changed to 15 years imprisonment under sections 6 and 54 of the Criminal Code and
section 58 of the Constitution.

23 On 22 February 2000, the Parliament (Verhovnaya Rada) adopted the Law on
amendments to the Criminal Code, the Criminal Procedure Code and the Correctional
Labour Code, which entered into force on 4 April 2000. Under this Law the death sentences
were commuted to life imprisonment. The commutation of the author’s death sentence to
life imprisonment was confirmed on 23 August 2000. The author submits that he was
unaware of the commutation of his sentence and that the new penalty means that he was
convicted twice for the same crime in violation of section 61 of the Constitution. He claims
that the new law increased the penalty for the offence which he committed, vis-&-vis the
penalty under the “transitional law” — the Criminal Code, which was in force between 29
December 1999, when the decision of the Constitutional Court was adopted, and 4 April
2000, when the law on amendments to the codes entered into force.

24  The author adds that there were several mistakes in his indictment and judgment in
relation to his employment status and educational background as well as discrepancies in
witness testimonies. He contends that the judges were not impartial and that the sentence
was based only on his confesson and did not take into account the mitigating
circumstances. He adds that the well argued cassation appeal prepared by his lawyer was
replaced by another one, which was inconsistent and vague, also prepared by the same
lawyer.

25  The author argues that he submitted a petition to the Kyiv City Court on 20 January
2000 under section 74, parts 2 and 3, of the Criminal Code. He claims that under section
411 of the Criminal Procedure Code the court had an obligation to invite him to the court
proceedings and re-examine his case. However, the court secretly commuted his death
sentence to life imprisonment and responded to his petition only in 2004. He claims that his
petition was submitted before the law on amendments to the Criminal Code was adopted,
and that the court should have responded within the time limits established by law.

2.6 The author adds that, after his arrest on 29 June 1997, he was subjected to ill-
treatment during the interrogations by the police. In particular, he was beaten with a rubber
truncheon and, as aresult, he lost consciousness.

The complaint

3.1 The author claims that his right to retroactive application of the law with lighter
penalty was violated as the court did not apply the “transitional law” when commuting his
death sentence.

3.2  The author claims that there were factual mistakes in his indictment and judgment
and that the judges were not impartial. Furthermore, his conviction was based only on his
confession and did not take into account the mitigating circumstances.

3.3 Heclaims that his right to re-examination of his sentence in his presence was not
respected and that the imposition of the new penalty meant that he was convicted twice for
the same crime.

34  He claims that he was subjected to ill-treatment during the interrogations by the
police.
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3.5 As dated, the author does not invoke any articles of the Covenant. However, as
noted, the communication may raise issues under articles 7, 14, and 15, paragraph 1, of the
Covenant.

State party’ s obser vations on admissibility and merits

4.1  On 28 April 2005, the State party submitted that the author and his accomplice were
found guilty of premeditated murder and sentenced to death on 10 April 1998. The author’s
guilt was proven by witness statements, forensic and medical expertise.

4.2  During the pretrial investigation, the author confessed his guilt and gave a full
description of the circumstances of the crime, including those that could only be known by
the person who committed the crime. He did not complain of any unlawful methods applied
during the investigation. His confession served as a basis for his conviction. The court
assessed the evidence, qualified his actions and issued the sentence correctly. The cassation
appeal s by the author and his lawyer were rejected by the Supreme Court on 2 July 1998.

4.3  On 23 August 2000, the author’s death sentence was commuted to life imprisonment
under the Law on amendments to the Criminal Code, the Criminal Procedure Code and the
Correctional Labor Code of Ukraine. This law removed section 24 of the Criminal Code on
death penalty and replaced it by section 25, which establishes life imprisonment. Under
chapter 2 of this law, death sentences which had not been executed at the time of its entry
into force, should be brought in compliance with it. Therefore, the author’s death sentence
was commuted to life imprisonment.

4.4  The State party refersto the author’s claim that he was sentenced twice for the same
crime and argues that the claim is unfounded, as there was no violation of the criminal
procedure law.

Author’s comments on the State party’s observations

51 On 11 July 2005, the author argued that the State party’s comments are unfounded
and false, provide only genera information and fail to address the violations occurred
during the investigation process.

5.2 The author adds that he was not provided with legal assistance for 10 days after his
arrest. The lawyer appointed after this period did not defend his interests and his
participation was a mere formality. On the first day after his arrest he was subjected to ill-
treatment and was forced to testify against his accomplice in the crime. His lawyer also
convinced him to do that in order to receive a lighter punishment. He later found out that
his lawyer was also defending his accomplice, despite the conflicting interests. His requests
to change his lawyer were denied by the court. He adds that his lawyer did not plead to
change the charges or to obtain any expertise.

5.3  The author contends that the indictment and judgment do not contain important
evidence, such as the number of wounds inflicted on the victim by each individual, asit is
not clear who caused the wounds and who finally killed the victim. He adds that the
judgment does not mention the intention of each accused persons, instead, the sentence
generalized their actions and made a general conclusion.

54  The author adds that after his death sentence his lawyer refused to defend his
interests at the cassation level, thus he had to ask another lawyer for’ help with the
cassation appeal. However, later he found out that hisinitial lawyer had in fact submitted a
cassation appeal on his behalf again for mere formality. Therefore, he explains that his case
file contains two cassation appeals. He claims that this means that he did not have any legal
assistance either during investigation or during court proceedings.
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5.5  The author adds that the court proceedings were not impartial. His request to invite
his witness, whose testimonies would have been important, was rejected. This withess was
not examined during the pretrial investigation either, despite his requests. He claims that his
request was not recorded in the court transcript therefore he has no evidence to prove other
than a note written by this witness. He argues that the court transcript is not complete and
contains false information in relation to testimonies given by witnesses. He adds that the
court also ignored the extenuating circumstance under section 40 of the Criminal Code such
as his confession and assistance to the investigation.

5.6  The author argues that all his case materials are in Ukrainian language, which he
does not understand. He claims he was not provided with the assistance of a trandator. The
court transcript states that he chose the documents to be in Ukrainian language, which he
claimsis afalse statement.

Further comments by the parties

6. On 28 November 2005, the State party reiterated the facts from its previous
submission and added that the author's claims of unlawful methods of investigation
involving physical pressure have not been confirmed. The author has been serving his
sentence in Vinnits prison since 2001. During this time, he has not complained of detention
conditions to either the prison administration or other State agencies.

7.1 On 1 March 2006, the author referred to the research study of a post-graduate
student according to which a moratorium to the execution of the death penalty was adopted
in 1996, when the commission to abolish the death penalty was created, but no legidative
acts were adopted. The decision of the Constitutional Court of 1999 found section 24 and
other sections of the Criminal Code regarding death penaty uncongtitutional. It aso
obliged the Supreme Court to bring the Criminal Code in compliance with its decision. The
decision of the Congtitutional Court in itself introduces changes to the criminal law. Under
section 152 of the Constitution, the provisions of laws that are declared unconstitutional are
void from the moment of the adoption of the decision by the court. Accordingly, the
changes in the Criminal Code were introduced already on 30 December 1999. In particular,
section 24 and 23 other sections regarding the death penalty became null. The law in
Ukraine does not require Parliament’s confirmation for the amendments to enter into force.
The Parliament only duplicates the decision of the Constitutional Court. He considers that
the Parliament is responsible for introducing changes that have not yet been introduced by
the Congtitutional Court, but that are the natural consequence of changes made by the court.

7.2 The author refers to the above-mentioned study and suggests that life imprisonment
contradicts current section 23, part 1, of the Criminal Code, which establishes that the most
severe punishment is imprisonment for a definite period of time and suggests that the
nature of life imprisonment violates several provisions of the Congtitution and the
Universal Declaration of Human Rights.

7.3 The author claims that the amendments to the Crimina Code made by the
Parliament set a heavier penalty than the one resulting from the decision of the
Constitutional Court. The latter should be the one applicable to his case, as under section 6
of the Criminal Code, the law which provides a lighter penalty is retroactive. He suggests
that, inter alia, the persons who were sentenced to death before 29 December 1999
(Constitutional Court decision), but whose death sentence has not yet been executed,
should benefit from the same procedure as established under section 405 of the Criminal
Procedure Code. He suggests that the provision of the above “transition law” should be
based on section 58, part 2, of the Constitution which stipulates that the law with the lighter
penalty should be retroactive, despite the fact that it was not yet in force when the penalty
was established.
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7.4 On 16 July 2007, 4 June 2008, 2 December 2008 and 26 December 2008 the author
submitted copies of his appeals to courts and to the Ombudsperson, al of which were
refused. He also attached copies of newspaper articles and a legal analysis prepared by the
Ingtitute of State and Law on the subject of the abolition of the death penalty and its effect
on convicts.

8.1 On 7 February 2008 and 21 November 2009, the State party submitted that the
Genera Prosecutor’s office has not found any basis on which to react to judicial decisions
regarding the author. It refers to section 6 of the Criminal Code of 1960, which states that
the crime and punishment is determined by the law which is in force at the time of
commitment of acrime. A law that annuls punishment for an act of crime or that extenuates
the punishment is retroactive and applies from the moment of its enactment even to those
acts that were committed prior to its adoption. A law that establishes the punishment for an
act of crime or establishes a heavier penalty cannot be applied retroactively. It submits that
the decision by the Kyiv City Court fully complies with this provision of the code. The
penalty for the author’s acts established under section 93 (a) of the Criminal Code of 1960,
which was in force at the time of commitment of the crime, was 8 to 15 years i mprisonment
or death penalty with confiscation of property. With the adoption of the above-mentioned
decision of the Constitutional Court al provisions of the Criminal Code that were
considered unconstitutional became void from the date of its adoption. In part 3 of the
decision the Constitutional Court recommended that the Parliament bring the Criminal
Code into compliance with its decision. The law on amendments to the Criminal Code
including to the section 93 was adopted by the Parliament on 22 February 2000. However,
after the decision of the Constitutional Court and prior to the amendments to the Criminal
Code by the Parliament, there was no law that would annul the penalty or extenuate the
punishment for the acts of crime under section 93 of the Criminal Code of 1960.

8.2  The State party further stated that, according to the Ministry of Justice, the provision
of section 24 of the Criminal Code of 1960 establishing desth penalty was temporary and
exceptional. It was applied only when the crime was exceptionally severe and when the
circumstances did not alow applying lighter punishment. Chapter 2 of the law on
amendments to the Criminal Code adopted by the Parliament establishes that review of
sentences in relation to persons sentenced to death penalty but whose sentence was not yet
executed should be done by the same court that issued the sentence in the first place.

8.3 On 27 May 2009, the State party submitted that under section 85 of the Constitution,
only Parliament has a right to adopt laws and introduce amendments to laws. Under
sections 6 and 54, paragraph 3 of the Criminal Code of 1960 and section 405 of the
Criminal Procedure Code, which were in force when the decision of the Constitutional
Court was adopted, the punishment for an act of crime which exceeds the punishment for
the same act of crime under the new law should be decreased to the maximum extent
provided under the new law. The same provisions also exist in section 5 and section 74 of
the Criminal Code.

9.1 On 3 August 2009, the author submitted that the State party’s observations are
unfounded and that it omitted to address the period between 29 December 1999 and 22
February 2000. He reiterates that, during this time, the death penalty was abolished and the
maximum penalty was 15 years imprisonment. The State party’s reference to the Law on
amendments to the Criminal Code, which was adopted on 22 February 2000 and entered
into force on 4 April 2000, is not relevant to his case as it was adopted after the
Congtitutional Court’s decision. He claims that sections 6 and 54, paragraph 3, of the
Criminal Code of 1960 and section 405 of the Criminal Procedure should be applied in his
case, as he is asking for the maximum penalty for the crime he committed under the
Criminal Code of 1960, which is 15 years imprisonment and not life imprisonment, a
penalty that was established much later.
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9.2  On 28 October 2009, the author submitted a letter from the Supreme Court in
relation to another convicted person and stated that the person who committed a crime
between 29 December 1999 and 4 April 2000 for which the previous Code established the
death penalty could be given the punishment of 15 years of imprisonment as it was the
maximum punishment under the old code during that time. He also submitted a letter from
the centre on law research which stated that the decision of the Constitutional Court
recommended changes in the legislation but did not postpone its own implementation, as
well as a letter from a law professor stating that persons whose death sentence was
commuted to life imprisonment could ask for a pardon.

I ssues and proceedings before the Committee

Consideration of admissibility

10.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant.

10.2 The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the matter is not being examined under another procedure of
international investigation or settlement.

10.3 The Committee notes the author’'s claims, that there were factual mistakes in his
indictment and sentence, which alegedly also lacked evidence, that the trial was not
impartial and the sentence was based only on his confession and did not take into account
the mitigating circumstances; his request to invite a witness was also denied. The State
party, on the other hand, argues that the court assessed the evidence, qualified his actions
and issued the sentence correctly. The Committee observes that the author’s claims relate to
the evaluation of facts and evidence by the State party’s courts. It recalls that it is generally
for the courts of States parties to evaluate facts and evidence in a particular case, unless it
can be ascertained that the evaluation was clearly arbitrary or amounted to a denia of
justice The material before the Committee does not contain enough elements to
demonstrate that the court proceedings suffered from such defects. Accordingly, the
Committee considers that the author has failed to substantiate the claims under article 14,
paragraphs 1 and 3 (e), and declares them inadmissible under article 2 of the Optional
Protocol.

10.4 Furthermore, the Committee notes the author’'s claims, that his right to re-
examination of his sentence in his presence was violated, that with the establishment of the
new penaty he was convicted twice for the same crime, that he was subjected to ill-
treatment during the interrogations by the police, that his right to an effective legal
assistance were violated and that he was not provided with the assistance of a trandator.
However, the Committee considers that the author did not provide sufficient details or
documentation on any of these claims. Accordingly, the Committee concludes that the
claims under articles 7 and 14, paragraphs 3 (b) and (d) and 7, are insufficiently
substantiated for purposes of admissibility and declares them inadmissible under article 2
of the Optional Protocol.

10.5 Finaly, the Committee finds that, the author’s claim that his right to retroactive
application of the law with lighter penalty was violated, is sufficiently substantiated as

See, inter alia, communication No. 541/1993, Smms v. Jamaica, decision on inadmissibility adopted
on 3 April 1995, para. 6.2.
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raising issues under article 15, paragraph 1, of the Covenant. It therefore considers this part
of the communication admissible and proceeds to the examination thereof on its merits.

Consideration of the merits

11.1 The Human Rights Committee has considered the present communication in the
light of all the information made available to it by the parties, as provided for under article
5, paragraph 1, of the Optional Protocol.

11.2 The Committee notes the author’s claim under article 15, paragraph 1, that he should
have benefited from the “transitional law”, i.e. the old Code as it read with the
unconstitutional capital punishment provisions removed, which was in force between 29
December 1999, when the decision of the Constitutional Court was adopted, and 4 April
2000, when the law on amendments to the codes entered into force. The State party argues
that, after the decision of the Constitutional Court and prior to the amendments to the
Criminal Code by the Parliament, there was no law which would annul the penalty or
extenuate the punishment for the acts of crime under section 93 of the Criminal Code of
1960. It argues that under section 85 of the Constitution, only Parliament has a right to
adopt laws and introduce amendments to laws and that chapter 2 of the law on amendments
to the Criminal Code adopted by the Parliament establishes that review of sentences in
relation to persons sentenced to death penalty but whose sentence was not yet executed
should be done by the same court that issued the sentence in the first place.

11.3 According to article 15, paragraph 1, last sentence, of the Covenant, if, subsequent
to the commission of the offence, provision is made by law for the imposition of the lighter
penalty, the offender shall benefit thereby. In the current case, the Committee notes that the
penalty of life imprisonment established by the Law on amendments to the Criminal Code,
the Criminal Procedure Code and the Correctional Labor Code of Ukraine fully respectsthe
purpose of the Constitutional Court’s decision, which was to abolish the death penalty, a
penalty which is more severe than life imprisonment. The Court’s decision in itself does not
imply commutation of the sentence imposed on the author nor does it establish a new
penalty which would replace the death sentence. Furthermore, there were no subsequent
provisions made by law for the imposition of any lighter penalty from which the author
could benefit, other than the above-mentioned amendment on life imprisonment. In such
circumstances, the Committee cannot conclude that the State party, by substituting life
imprisonment for capital punishment for the crimes committed by the author, has violated
the author’ s rights under article 15, paragraph 1, of the Covenant.

12.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it do not reveal a breach of any provision of the Covenant in connection with
the author.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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C. Communication No. 1354/2005, Sudalenko v. Bearus
(Views adopted on 19 October 2010, 100th session)*

Submitted by: Leonid Sudalenko (not represented by
counsel)

Alleged victim: The author

Sate party: Belarus

Date of communication: 10 November 2004 (initial submission)

Subject matter: Denial of possible candidacy for the lower
chamber of Belarus Parliament

Procedural issue: None

Substantive issues: Right to equality before the courts; right to a

fair hearing by an independent and impartial
tribunal; right to take part in the conduct of
public affairs; right to be elected without
unreasonabl e restrictions and without
distinction; right to the equal protection of the
law without any discrimination

Articles of the Covenant: 2; 14, paragraph 1; 25, subparagraphs (a) and
(b); 26
Article of the Optional Protocol: None

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 19 October 2010,

Having concluded its consideration of communication No. 1354/2005, submitted to
the Human Rights Committee by Mr. Leonid Sudalenko under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol
1 The author of the communication is Mr. Leonid Sudalenko, a Belarusian national

born in 1966, residing in Gomel, Belarus. He claims to be avictim of violations by Belarus
of article 2; article 14, paragraph 1; article 25, subparagraphs (a) and (b); and article 26 of

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Lazhari
Bouzid, Ms. Christine Chanet, Mr. Mahjoub El Haiba, Mr. Yuji Iwasawa, Ms. Helen Keller, Mr.
Rajsoomer Lallah, Ms. Zonke Zanele Mgjodina, Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada,
Sir Nigel Rodley, Mr. Fabian Omar Salvioli and Mr. Krister Thelin.
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the International Covenant on Civil and Political Rights. The Optional Protocol entered into
force for the State party on 30 December 1992. The author is not represented.

Factual background

2.1  The author describes himself as an opponent of the current regime in Belarus. Since
2001, he has been a member of the United Civil Party; since 2002, the Chairperson of the
Gomel City Section of the public association Civil Initiatives and a member of the
Belarusian Association of Journalists. Since 2000, he has been working as alegal adviser in
the public corporation Lokon, based in Gomel.

22 On 9 August 2004, the District Electoral Commission of the Khoyniki electora
congtituency No. 49 (the Digtrict Electora Commission) registered an initiative group
consisting of 57 people who had agreed to collect signatures of voters in support of the
author’s nomination as a candidate for the 2004 elections to the House of Representatives
of the National Assembly (Parliament). The author claims that the District Electora
Commission was biased toward him from the very early stage of the election process when
his initiative group was collecting signatures of voters in support of his nomination as a
candidate. The author explains that members of his initiative group were discriminated
against by State officials and the District Electoral Commission failed in its duty to act in a
timely manner to ensure compliance with election legislation.

2.3  Theauthor refersto the following incidents in support of his claim:

@ On 14 August 2004, the author was informed in writing by a member of his
initiative group, Ms. N.K., that she and the other members of the author’s initiative group,
in particular, Ms. N.T. and Ms. M.S., were pressured by officials of the Bragin District
Executive Committee to refuse to collect signatures of voters in support of the author’'s
nomination as well as threatened with dismissal and other “problems’. On 16 August 2004,
the author complained about the pressure exerted on the members of his initiative group to,
inter aia, the District Electoral Commission, the Central Electora Commission on
Elections and Conduct of Republican Referendums (the Central Electoral Commission) and
the Bragin District Executive Committee. On 18 August 2004, the author was informed by
the Central Electoral Commission that his complaint was transmitted to the Prosecutor’s
Office. On 13 September 2004, the Prosecutor’s Office of the Gomel Region transmitted
the author’s complaint to the Prosecutor of the Bragin District. On 23 September 2004, the
Prosecutor of the Bragin District transmitted the author’s complaint to the acting Head of
the Department of Internal Affairs of the Bragin District. No reply from the Department of
Internal Affairs of the Bragin District was received. On 2 September 2004, the author was
informed by the District Electoral Commission that two of its members had met with
officials of the Bragin District Executive Committee who stated that the alegation of
members of the author’s initiative group did not “correspond to reality”. The District
Electoral Commission acknowledged that it could not meet with Ms. N.T. or Ms. N.K. but
nonethel ess came to the conclusion that their allegations did not “correspond to reality”;

(b)  On 31 August 2004, a member of the author’s initiative group, Ms. A.L.,
sought from the Khoyniki District Executive Committee a stamp and certification of the
lists of signatures of voters collected in support of the author’s nomination. The Deputy
Chairperson of the Khoyniki District Executive Committee, who was at the same time the
Chairperson of the District Electoral Commission, stamped the lists of signatures but
refused to return them to Ms. A.L. On the same day, Ms. A.L. complained to the District
Electora Commission about this refusal to return the list of signatures as did the author to
the Prosecutor of the Khoyniki District. In particular, the author claimed that the election of
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the Deputy Chairperson of the Khoyniki District Executive Committee as the Chairperson
of the District Electoral Commission was contrary to article 11, second paragraph,® of the
Electoral Code. On 3 September 2004, the Prosecutor of the Khoyniki District transmitted
the author’s complaint to the Chairperson of the District Electoral Commission. On an
unspecified date, the author complained to the Central Electora Commission about the
refusal to return the list of signatures. On 7 September 2004, the author was informed by
the Central Electoral Commission that the lists of signatures had already been returned to
Ms. A.L. prior to the submission of the author's complaint to the Central Electora
Commission and that the election of the Deputy Chairperson of the Khoyniki District
Executive Committee as the Chairperson of the District Electoral Commission was not
contrary to any provisions of the Electoral Code. The author refers to article 11, first
paragraph,? of the Electoral Code and submits that in practice the executive branch
exercises control over the Electoral Commissions.

24  Onan unspecified date, the author’ s initiative group collected a sufficient number of
signatures of voters in support of him and he was nominated as a candidate for the 2004
elections to the House of Representatives as a representative of the Khoyniki electoral
constituency No. 49.

25 On 16 September 2004, the District Electora Commission refused to register the
author as a candidate. It referred to article 45, seventh paragraph;® article 48, ninth and
tenth paragraphs;* and article 68, sixth paragraph,® of the Electoral Code, and found that the

Article 11 of the Electoral Code: Ensuring of Holding of Elections of the President of the Republic of
Belarus, Deputies of the House of Representatives, Deputies of Local Councils of Deputies,
Referendum, Recall of Deputies by Commissions, second paragraph.

During preparation and holding of elections, referendum, and recall of Deputies, and within the limits
of their powers established by the legislation of the Republic of Belarus, the [electoral] commissions
shall be independent from state bodies and bodies of local self-government.

Ibid., first paragraph.

Holding of elections of the President of the Republic of Belarus, Deputies of the House of
Representatives, Deputies of local Councils of Deputies, referendum, and recall of Deputies shall be
ensured by commissions consisting of representatives of political parties, other public associations,
labour collectives, aswell as representatives of citizens nominated as members of the commission by
submission of an application. Commissions shall exercise control over compliance with the election
legislation.

Article 45 of the Electoral Code: Pre-election Agitation, Agitation on Referendum, Recall of Deputy,
Member of the Council of the Republic (seventh paragraph).

Local executive and administrative bodies together with the relevant commissions are obliged to
create conditions for holding meetings of the candidates for President of the Republic of Belarus and
for deputies with the voters. Commanders of military units (establishments) shall create conditions for
the meetings of personal staff with the candidates at out-of-service time. The state bodies and
organization provide premises for those purposes free of charge.

Article 48 of the Electoral Code: Expenses on Preparation and Holding of Elections, Referendum,
Recall of Deputy, Member of the Council of the Republic (ninth and tenth paragraphs).

Political parties, other public associations, organisation, citizens of the Republic of Belarus have no
right to render other material aid for preparation and holding of elections, referendum, except for
depositing monetary assets into the extra-budgetary fund, envisaged by clause one of the present
Article.

Direct or indirect participation of foreign states, enterprises, organisations, foreign citizens,
international organisations, enterprises of the Republic of Belarus with foreign investmentsin
financing and other material aid for preparation and holding of elections, referendum, recall of a
Deputy, Member of the Council of the Republic, is forbidden.

Article 68 of the Electoral Code: Registration of Candidates for President of the Republic of Belarus,
for Deputies (sixth paragraph).
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author provided personal data that “did not correspond to reality”. The second ground cited
for refusing registration was the circulation of leaflets with information about the activities
of the electoral block known as“V-Plus’ (Five Plus), which was supposed to be a platform
for activities of a prospective candidate for a Deputy of the House of Representatives. The
leaflets contained the author’ s photograph and information about him.

26 Onan unspecified date, the author appealed the refusal of registration to the Central
Electoral Commission. On 23 September 2004, the Central Electoral Commission
dismissed the appeal by upholding the finding of the District Electoral Commission that the
author had provided false information about his place of work. The Central Electora
Commission noted that the author had indicated in the questionnaire that he was working as
a legal adviser for Lokon and concluded that this was only his secondary job, since the
author’s main place of work was the Civil Initiatives where he was heading the Gomel City
Section. The Central Electoral Commission, however, dismissed the second ground for
registration refusal, the dissemination of campaign material's, as unfounded.

2.7  The author submits that the Central Electoral Commission erred in its finding that,
since he was hired by Lokon for a secondary job, there should necessarily be another main
place of work. He adds that the Civil Initiatives could not be considered a place of work,
because he did not conclude any labour contract with this association, there was no
schedule of work and he received no remuneration for this work.

28 On an unspecified date, the author appealed the ruling of the Central Electoral
Commission to the Supreme Court. He specifically argued that, on 30 January 2003, the
Partisan District Electoral Commission refused to register another member of the United
Civil Party, Ms. L.S,, as a candidate for the 2003 elections to the Local Council of
Deputies, because she indicated in the questionnaire that she was the Chairperson of the
Women’s Alliance public association, without providing information about her income for
this work. The Partisan District Electoral Commission referred to the written explanation of
the Ministry of Labour and Social Protection of 27 January 2003. It reasoned that, if an
individual was not remunerated for his or her work, such work could not be considered
contractual or “a place of work”. For this reason and on the basis of article 68, sixth
paragraph, of the Electoral Code, the Partisan District Electoral Commission decided that
Ms. L.S. provided personal data that “did not correspond to reality”. This decision was
upheld by the Minsk City Court on 10 February 2003 and became executory.

2.9 On 30 September 2004, the author’s appeal was dismissed by the Supreme Court;
this decision was final and could not be appealed on cassation. The Supreme Court referred
to article 68, sixth paragraph, of the Electoral Code,® and upheld the finding of the District
and Central Electoral Commissions that the author had provided biographic data that did
not “correspond to reality”. In particular, the Supreme Court established that the author had
not indicated in the questionnaire that his job at Lokon was a secondary one and had failed
to indicate his main place of work. It based its decision on the following evidence: (a) the
author’s application for a secondary job addressed to Lokon; (b) the order to hire the author
for a secondary job as a legal adviser as of 11 June 2002; (c) the letter from the Deputy
Chairperson of the Gomel City Section of the Civil Initiatives dated 5 June 2002, attesting
to the fact that the organization did not object to the author’s gainful employment with
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At submission in documents on nomination of a candidate for President of the Republic of Belarus,
for Deputies of datathat is not corresponding to reality, including biographic data and information on
income and property, accordingly, the Central Commission, the district, territorial electoral
commission has the right to refuse aregistration of the candidate for President, for Deputies or to
cancel the decision about its registration.

5 Ibid.
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Lokon as a secondary job; and (d) the author’s schedule of work as alegal adviser hired for
a secondary job, approved by the Chief Executive Officer of Lokon on 21 June 2004.

2.10 Onan unspecified date, the author appealed the decision of the Supreme Court to the
Chairperson of the Supreme Court through the supervisory review procedure. This appeal
was dismissed by the Deputy Chairperson of the Supreme Court on 15 October 2004. The
Deputy Chairperson set aside the author’s argument that his employment by Lokon should
be considered his main place of work because it was duly reflected in his service record.
The Deputy Chairperson explained that a secondary job could also be reflected in the
service record upon the employee’ s request and on the basis of the order to hire him or her
for a secondary job, as in the author’s case. He referred to article 343 of the Labour Code,
according to which a secondary job is gainful employment on a contractual basis with the
same or a different employer during the time not taken by one's main place of work.

The complaint

3.1 The author is of the view that there has been a breach of article 68, eleventh
paragraph, of the Electoral Code,” since the District Electoral Commission’s refusa to
register him as a candidate was not based on a reasoned decision explaining what personal
data did not “correspond to reality”. He submits that this lack of explanation was deliberate
and intended to prevent him from submitting counter evidence on appeal to the Central
Electoral Commission. The author claims, therefore, that this refusal to register him as a
candidate, which was upheld by the Central Electora Commission, violated his rights,
guaranteed under article 25, subparagraphs (a) and (b), of the Covenant to take part in the
conduct of public affairs and to run for the office of Deputy of the House of
Representatives without any of the distinctions mentioned in article 2.

3.2  The author claims that the District Electoral Commission’s biased attitude towards
him as a candidate from the opposition violated the legal prohibition against discrimination
on the ground of one's political opinions under article 26 of the Covenant. He adds that Mr.
V.K., who was already a Deputy of the House of Representatives at the time in question
and was nominated as a candidate “from the authorities’ for the 2004 elections to the
House of Representatives as a representative of the same electoral congtituency as the
author, was using administrative resources for his election campaign in violation of article
47, second and third paragraph,® of the Electoral Code. When the author complained to the

Article 68 of the Electoral Code: Registration of Candidates for President of the Republic of Belarus,
for Deputies (eleventh paragraph).

The Central Commission, the respective district, territorial electoral commission shall verify the
conformity of the nomination procedure for President of the Republic of Belarus, for Deputies to the
reguirements of the present Code and take a decision on registration of candidates for President, for
Deputies, or areasoned decision to deny registration. Decision of the commission to deny registration
of the candidate shall be issued not later than on the following day after the decision is taken.

Article 47 of the Electoral Code: Inadmissibility of Abuse of the Right for Making Election Agitation
and Agitation for Referendum (second and third paragraphs).

Candidates for the position of the President of the Republic of Belarus and candidates for deputies,
their proxies, organizations and persons agitating for election of candidates, for or against questions
offered for the referendum shall have no right to distribute among citizens monetary funds, gifts or
other materia values, make discount sales of commodities or render free-of-charge any services and
commaodities except for agitation printed materials specially made for the election campaign or for the
holding of the referendum with the observance of the requirements of this Code. In carrying out
election agitation or agitation for areferendum it shall be prohibited to influence citizens by promises
of transfer to them of monetary funds or material values.
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Central Electoral Commission about Mr. V.K.'s use of administrative resources for his
election campaign, he was informed by its Chairperson that Mr. V.K.’s actions were part of
“his work with the electorate as a Deputy of the House of Representatives elected in 2000”,
rather than his election campaign for the 2004 elections to the House of Representatives.

3.3  The author maintains that, in violation of article 14, paragraph 1, and article 26 of
the Covenant, he was denied by the Supreme Court the right to equality before the courts
and theright to afair hearing by an independent and impartial tribunal.

State party’sfailureto cooperate

4, By notes verbales of 1 February 2005, 1 December 2006, 16 January 2008 and 21
January 2009, the Committee requested the State party to submit to it information on the
admissibility and merits of the communication. The Committee notes that this information
has not been received. The Committee regrets the State party’s failure to provide any
information with regard to admissibility or the substance of the authors' claims. It recals
that, under the Optional Protocol, the State party concerned is required to submit to the
Committee written explanations or statements clarifying the matter and the remedy, if any,
that it may have provided. In the absence of a reply from the State party, due weight must
be given to the authors allegations, to the extent that these have been properly
substantiated.

I ssues and proceedings before the Committee

Consideration of admissibility

5.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

5.2 The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.

5.3 Asto the author’'s claim under article 14, paragraph 1, that he was denied by the
Supreme Court the right to equality before the courts and the right to a fair hearing by an
independent and impartial tribunal, the Committee notes that it relates primarily to issues
directly linked to those falling under article 25, subparagraphs (a) and (b), of the Covenant,
that is, the author’s rights to take part in the conduct of public affairs and to run for the
office of Deputy of the House of Representatives. It aso notes that there are no obstacles to
the admissibility of the communication under article 25, subparagraphs (a) and (b), of the
Covenant, and declares it admissible. Having come to this conclusion, the Committee
decides that it is not necessary to separately consider the claims arising under article 14,
paragraph 1, of the Covenant.

54  The Committee considers that the author has sufficiently substantiated, for purposes
of admissibility, his claims under article 2 and article 26 of the Covenant that he was
deprived of his right to take part in the conduct of public affairs and to run for the office of
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In case of violation of the requirements of this article the respective commissions shall take measures
for stopping abuse of the right for election agitation and agitation for the referendum and the
commission on elections of the President of the Republic of Belarus and electoral commissions shall
also have the right to cancel the decision on registration of the candidate.
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Deputy of the House of Representatives because of his political opinions, and declares the
communication admissible.

Consideration of the merits

6.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

6.2 The issue before the Committee is whether the author’s rights under article 25,
subparagraphs (a) and (b), of the Covenant, including the right to take part in the conduct of
public affairs, to vote and to be elected to public office, were violated by the refusal to
register him as a candidate for the 2004 elections to the House of Representatives.

6.3  The Committee recalls that, in the present case, the registration of the author was
refused by the District Electoral Commission on the ground that he provided personal data
that “did not correspond to reality” but without indicating what specific data was impugned
by this finding. It further recalls that, according to the ruling of the Central Electora
Commission, the author has incorrectly indicated working as a legal adviser for Lokon
rather than heading the Gomel City Section of the Civil Initiatives as his “main place of
work” in the questionnaire. Furthermore, the Supreme Court found that the author did not
indicate in the questionnaire that his job at Lokon was a secondary one and that he failed to
indicate his main place of work.

6.4 Inthisregard, the Committee recallsits general comment No. 25 (1996) on the right
to participate in public affairs, voting rights and the right of equal access to public service,
according to which the exercise of the rights protected by article 25 may not be suspended
or excluded except on grounds which are established by law and which are objective and
reasonable.® The Committee notes that article 68, sixth paragraph, of the Electoral Code,
gives electoral commissions a right to refuse registering a candidate when he or she submits
data that does not “correspond to reality”, including biographic data and information on
income and property.

6.5  The Committee notes that the author’s gainful employment on a contractual basis by
Lokon was corroborated by evidence examined by both the Central Electoral Commission
and the Supreme Court and is, therefore, uncontested, irrespective of whether it was
effectively his main or secondary place of work. As to the status of the author’s legal
relationship with the Civil Initiatives, the Committee notes his argument that, according to
the decision of the Partisan District Electoral Commission of 30 January 2003 on the
refusal to register Ms. L.S. as a candidate for the 2003 elections to the Local Council of
Deputies and the written explanations of the Ministry of Labour and Social Protection of 27
January 2003 (see para. 2.8 above), the Civil Initiatives could not be considered his “place
of work” because it was unpaid. In other words, even if the author had indicated that Civil
Initiatives was his main place of work in the questionnaire of the District Electoral
Commission, the Commission could have still refused to register him as a candidate on the
basis of the same article 68, sixth paragraph, of the Electoral Code, but this time with
reference to the written explanations of the Ministry of Labour and Social Protection of 27
January 2003. The Committee regrets the lack of response by the State party authorities to
this specific argument raised by the author both before the Supreme Court and in his
communication to the Committee. The fact that the reasons given for refusing to register
the author’s candidacy for the House of Representatives contrasted with those given in the

® Official Records of the General Assembly, Fifty-first Session, Supplement No. 40, vol. | (A/51/40

(Val. 1)), annex V, para. 4.
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case of Ms. L.S. (see paragraph 2.8 above) indicates that the provisions of the relevant
domestic law can be exploited to unreasonably restrict the rights protected by article 25,
subparagraphs (a) and (b), of the Covenant.

6.6 The Committee notes the author’s uncontested claim that the District Electora
Commission was biased towards him because he was a candidate from the opposition (see
paras. 2.2 and 2.3 above). The Committee also notes the author’s claim of bias arising from
the Central Electoral Commission’s alleged failure to discipline a competing candidate
“from the authorities” for violating election legislation (see para. 3.2 above). In this regard,
the Committee notes that article 25 of the Covenant secures to every citizen the right and
the opportunity to be elected at genuine periodic elections without any of the distinctions
mentioned in article 2, paragraph 1, including political opinion.

6.7 In the light of the information before the Committee, and in the absence of any
explanations from the State party, it concludes that the refusal to register the author as a
candidate for the 2004 elections to the House of Representatives was not based on objective
and reasonable criteria and is, therefore, incompatible with the State party’s obligations
under article 25, subparagraphs (a) and (b), read in conjunction with article 2, paragraph 1,
and article 26 of the Covenant.

7. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation by the State party of article 25, subparagraphs (a) and
(b), read in conjunction with article 2, paragraph 1, and article 26 of the Covenant.

8. In accordance with article 2, paragraph 3 (@), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including
compensation, as well as to consider any future application for nomination of the author as
a candidate for the elections in full compliance with the Covenant. The State party is also
under an obligation to prevent similar violationsin the future.

9. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
mesasures taken to give effect to the Committee’s Views. In addition, it requests the State
party to publish the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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D. Communication No. 1383/2005, Katsora €t al. v. Belarus

(Views adopted on 25 October 2010, 100th session)*

Submitted by: Vladimir Katsora, Leonid Sudalenko and Igor
Nemkovich (not represented by counsel)

Alleged victims: The authors

Sate party: Belarus

Date of communication: 25 February 2005 (initial submission)

Subject matter: Freedom of association

Procedural issue: None

Substantive issues: Degree of substantiation of claims

Articles of the Covenant: Articles 14, paragraph 1, 22 and 26

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 25 October 2010,

Having concluded its consideration of communication No. 1383/2005, submitted to
the Human Rights Committee on behalf of Mr. Vladimir Katsora, Mr. Leonid Sudalenko
and Mr. Igor Nemkovich under the Optional Protocol to the International Covenant on
Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The authors of the communication are Mr. Vladimir Katsora, born in 1957, Mr.
Leonid Sudalenko and Mr. Igor Nemkovich, all Belarus nationals. They claim to be victims
of violations by Belarus of articles 14, paragraph 1, 22 and 26 of the International Covenant
on Civil and Poalitical Rights. The Optional Protocol entered into force in relation to Belarus
on 30 December 1992. Mr. Katsora is submitting the communication on his own behalf and
on behalf of Mr. Sudalenko and Mr. Nemkovich.

Facts as submitted by the authors

2.1 Mr. Katsorais the leader of an unregistered regional public association called Civil
Alternative. Mr. Sudalenko and Mr. Nemkovich are holders of other offices in the
association. On 1 December 2003, the authors submitted an application for registration of

The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Lazhari
Bouzid, Ms. Christine Chanet, Mr. Mahjoub El Haiba, Mr. Ahmad Amin Fathalla, Mr. Y uji Iwasawa,
Mr. Rajsoomer Lallah, Ms. Zonke Zanele Majoding, Mr. Michael O’ Flaherty, Mr. Rafael Rivas
Posada, Sir Nigel Rodley, Mr. Fabian Omar Salvioli and Mr. Krister Thelin.
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Civil Alternative with the Ministry of Justice. The registration process is governed by a
Presidential Decree of 26 January 1999 and an Ordinance of the Minister of Justice of 1
December 2000.

2.2 According to article 7 of the Presidential Decree, after studying the application for
registration, the registration body (i.e. the Ministry of Justice) must direct it to the
Republican Commission on the Registration of Public Associations. The latter should issue
a conclusion on feasibility of the registration and return the file to the Ministry within five
days. The registration body must issue a decision within one month from the date of the
application.

2.3  Since the authors did not receive a reply within the legidative deadline, on an
unspecified date, they inquired with the Justice Department of the Gomel Regiona
Executive Committee as to the reasons for the delay. On 29 January 2004, the first author
was informed that the application was directed to the Ministry of Justice for decision. Since
the authors did not receive a decision for another month, on an unspecified date, the first
author filed a complaint to the Minister of Justice and the Genera Prosecutor of the
Republic. On 12 March 2004, the Prosecutor’s Office informed him that his complaint was
directed to the Ministry of Justice. On 19 March 2004, the Ministry of Justice informed him
that they could not issue a decision because of the absence of a Conclusion by the
Republican Commission on the Registration of Public Associations. He was also advised
that the Commission reviewed the application on 11 March 2004 and that he would be
informed of the final decision by the Gomel Regional Executive Committee.

24 0On 29 March 2004, the authors were informed that their application for registration
had been rejected. As motivation the authorities cited non-compliance with certain lega
provisions: the fact that the organization’s goals included entering into associations with
other “local and international organizations’ was incompatible with section 3.4 in the
relevant Presidential Decree, according to which organizations can only enter in association
with other Belorussian organizations of the same type; the organization’s stated purposes
were described in one place as “humanitarian” and later as “humanist”, which was seen to
be contradictory; the application had failed to specify the particular room of the stated
building which would be used as the organization’s Head Office; and different dates of
birth had been given for one particular member.

25 On 22 April 2004, the authors appealed the denial of registration to the Gomel
Regional Court. They claimed that the organization’s application had been wrongly and
unfairly dealt with. In particular, they referred to the Statute of a registered, pro-
government (and Government financed) organization, the Belarusian Republican Y outh
Union, which contained the same goal of entering into associations with “loca and
international associations’, as mentioned in the application of Civil Alternative, and which
was registered by the authorities. The authors argued that in any event, none of the
conditions for registration were justifiable under the State party’s Constitution, or under
article 22 of the Covenant, which, as a “recognized principle of international law”, has
direct and peremptory effect in Belarus. The Regional Court rejected these arguments, and
on 14 May 2004 dismissed the authors' appeal.

2.6  The authors subsequently filed a cassation appeal to the Supreme Court, which was
dismissed on 28 June 2004. The Supreme Court reiterated some of the motivation of the
Regional Court namely: that the organization’s stated purposes were described in one place
as “humanitarian” and later as “humanist”, which was seen to be contradictory; that the
Statute of the organization declared that in case of its liquidation, issues related to its funds
and property shall be resolved by its Assembly and by a court decision, which was seen to
be in contradiction with provisions of the Civil Code; that the address of the Head Office of
the organization listed a wrong room number; that the birth date of one of the founders of
the organization was different in the list of the founders and in the list of the members of
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the Central Council of the organization; that article 5.1 of the Statute of the organization
stated that its highest organ with competency to take certain decisions was its General
Assembly, but its article 5.5.8 gave competency for some of these decisions to the
organization’'s Central Council, which was seen as contradictory.

2.7  On 12 July 2004, the authors filed a further application for supervisory review by
the Supreme Court, which was rejected by its Deputy President on 17 August 2004.

The complaint

3.1 The authors contend that they have exhausted all available and effective domestic
remedies.

3.2 The authors clam that the State party violated their rights under articles 14,
paragraph 1, 22 and 26 of the Covenant.

3.3 The authors submit that one of the manifestations of the freedom of association in
Belarus is the creation of public associations. Activities in the name of organizations that
are not registered in the established manner are forbidden. The authors maintain that the
denial to register their association by the State party’s authorities led to violation of their
right under article 22 of the Covenant.

34  The authors submit that in Belarus freedom of association is applied selectively and
is guaranteed only to supporters of the official power. In support they point out that the
statute of the pro-government Belarusian Republican Y outh Union was considered lawful
by the registration body and the statute of Civil Alternative was declared unlawful, even
though they contained similar provisions.

3.5  The authors submit that the Republican Commission on the Registration of Public
Associations, which according to the domestic procedure must issue a mandatory
Conclusion on the feasibility of each registration, is part of the Administration of the
President of the Republic. The Commission has no separate legal personality and no
judicial or administrative appeal against its Conclusion is possible. The authors also refer to
a letter of the Minister of Justice, addressed to the Head of the Commission, which
according to them evidences that decisions on the registration are taken at a very high level,
by an official in the President’s administration, upon personal recommendation by the
Minister of Justice. The authors claim that decisions to allow registration are biased and
that freedom of association is guaranteed only to individuals loya to the authorities.

3.6 The authors also claim that they were denied judicial protection of their freedom of
association, since the courts did not issue decisions based on the Constitution of Belarus
and on the international human rights treaties. They submit that they were denied a fair
hearing by an independent and impartial tribunal, that they were treated unequally before
the law and in that way they were denied their right to freedom of association.

State party’ s observations on admissibility and merits

4.1  The State party confirms that the authors' appeal against the denial of registration of
the Civil Alternative organization to the Gomes Regional Court was rejected on 11 May
2004. The State party submits that the authors filed a cassation appeal against the Regional
Court decision and that on 28 July 2004, the Supreme Court amended it to exclude some of
the motivation of the first instance court, but confirmed the rest. The State party aso
confirms that the attempt of the authors to have the decision reviewed in the order of
supervision was rejected on 17 August 2004 by the Deputy President of the Supreme Court.

4.2  The State party submits that in accordance with article 439 of the Civil Procedure
Code expostulations for a supervisory review can be brought forward not only by the
Deputy President of the Supreme Court, but by the President of the Supreme Court, as well

GE.11-45856



A/66/40 (Val. I, Part One)

GE.11-45856

as by the General Prosecutor and his deputies. Since the authors did not submit applications
for initiation of a supervisory review to the Prosecutor’s Office or to the President of the
Supreme Court, the State party maintains that they have not exhausted the available
domestic remedies.

4.3  The State party disagrees with the authors' claim that they have not been granted a
fair hearing. The decision to refuse the registration was taken in accordance with article 11
of the Presidential Decree, which establishes as one of the grounds for refusal the
inconsistency of the organization’s Statute with the requirements of the law. The Court
established that some of the provisions of the organization’s Statute are contrary to the
domestic law and therefore the refusal was lawful, well founded and delivered following
full analysis of the evidence presented by the parties. The State party further submits that
the Courts were under no legal obligation to give the authors a deadline within which the
latter could correct the organization’s statute to bring it into compliance with the domestic
legislation. The State party also submits that the authors are not precluded from bringing
the statute of Civil Alternative in line with the requirements of the law and reapplying for
registration.

Authors' comments

5.1  The authors reiterate that they have exhausted all available and effective domestic
legal remedies. They did not submit an application for supervisory review to the Supreme
Court nor to the Prosecutor’s Office, since they believe that they have exhausted the
necessary domestic remedies, by appealing first to the Regional Court, then to the Supreme
Court both in cassation and by requesting a supervisory review.

5.2  The authors also dispute the State party’s submission that the Regional Court’s
decision in their case was taken on the basis of full and comprehensive analysis of the
evidence presented in accordance with the domestic legidation. They submit that according
to article 32 of the law “Regarding Public Associations’, in case of discrepancy between a
domestic law and an international treaty that Belarus is a party to, the international treaty
provisions should be applied. They maintain that in their case the Court should have
applied the Covenant. They also maintain that none of the aleged discrepancies between
the statute of Civil aternative and the domestic legislation falls under article 22, paragraph
2, of the Covenant.

State party’sadditional observations

6. On 8 February 2006, the State party reiterated its observations on the merits of the
case, as submitted previoudly.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with article 93 of its rules of procedure, decide whether or
not it is admissible under the Optional Protocol to the Covenant.

7.2  The Committee notes, as required by article 5, paragraph 2 (a) of the Optional
Protocol, that the same matter is not being examined under any other procedure of
international investigation or settlement.

7.3  The Committee takes note of the State party’s challenge of the admissibility of the
communication on the grounds of non-exhaustion of domestic remedies, namely the
authors' failure to petition the President of the Supreme Court and the General Prosecutor
for supervisory review of the court decisions denying the registration of their organization.
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The Committee recalls its previous jurisprudence,* according to which supervisory review
procedures against court decisions which have entered into force constitute an
extraordinary mean of appeal which is dependent on the discretionary power of a judge or
prosecutor. When such review takes place, it is limited to issues of law only and does not
permit any review of facts and evidence. It does, therefore, not meet the requirements of
article 14, paragraph 5, of the Covenant. Consequently, the Committee finds that article 5,
paragraph 2 (b), of the Optional Protocol does not preclude it from considering the
communication.

7.4  The Committee takes note of the authors' claim that their right to fair hearing under
article 14, paragraph 1, of the Covenant has been violated. They also claim that the refusal
of the State party’s authorities to register Civil Alternative was discriminatory and violated
their rights under article 26 of the Covenant. However, the Committee considers these
claims to be insufficiently substantiated, for purposes of admissibility, and declares them
inadmissible under article 2 of the Optional Protocol. Regarding the claim of violation of
the freedom of association under article 22 of the Covenant, the Committee finds it
sufficiently substantiated for the purposes of admissibility, declares it admissible and
proceeds to its examination on the merits.

Consideration of the merits

81 The Human Rights Committee has considered the present communication in the
light of all the information received, in accordance with article 5, paragraph 1, of the
Optional Protocol.

8.2  The issue before the Committee is whether the refusal of the Belarus authorities to
register Civil Alternative unreasonably restricted the authors' right to freedom of
association. In this regard the Committee recalls that its task under the Optiona Protocol is
not to assess in the abstract laws enacted by State parties, but to ascertain whether the
implementation of such laws in the case in question gives rise to a violation of the authors
rights.2 In accordance with article 22, paragraph 2, of the Covenant, any restriction on the
right to freedom of association must cumulatively meet the following conditions: (a) it must
be provided for by law; (b) may only be imposed for one of the purposes set out in
paragraph 2; and (c) must be “ necessary in a democratic society” for achieving one of these
purposes.® The reference to “democratic society” in the context of article 22 indicates, in
the Committee's opinion, that the existence and operation of associations, including those
which peacefully promote ideas not necessarily favourably viewed by the government or
the majority of the population, is a cornerstone of any society.

8.3 In the present case, the State party has refused to permit the registration of Civil
Alternative on the basis of a number of stated reasons. These reasons must be assessed in
the light of the consequences which arise for the authors and their association. The
Committee notes that even though such reasons were prescribed by the relevant law, the

See general comment No. 32 (2007) on the right to equality before courts and tribunals and to afair
tria, Official Records of the General Assembly, Sxty-second Session, Supplement No. 40, vol. |
(A/62/40 (Val. 1)), annex VI, para. 50: “A system of supervisory review that only applies to sentences
whose execution has commenced does not meet the requirements of article 14, paragraph 5,
regardless of whether such review can be requested by the convicted person or is dependent on the
discretionary power of ajudge or prosecutor.” See aso, for example, communication No. 836/1998,
Gelazauskas v. Lithuania, Views adopted on 17 March 2003.

See communication No. 550/1993, Faurisson v. France, Views adopted on 8 November 1996, para.
9.3.

See, inter alia, Zvozskov et al. v. Belarus, communication No. 1039/2001, Views adopted on 17
October 2006, para. 7.2.
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State party has not advanced any argument as to why they are necessary, in the interests of
national security or public safety, public order, the protection of public health or morals or
the protection of the rights and freedoms of others. The Committee also notes that the
refusal of registration led directly to the unlawfulness of operation of the unregistered
organization on the State party’s territory and directly precluded the authors from enjoying
their freedom of association. Accordingly, the Committee concludes that the refusal of
registration does not meet the requirements of article 22, paragraph 2 in relation to the
authors. The authors' rights under article 22, paragraph 1, of the Covenant have thus been
violated.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose violation by the State party of article 22, paragraph 1, of the
Covenant.

10.  Pursuant to article 2, paragraph 3 (a), of the Covenant, the Committee considers that
the authors are entitled to an appropriate remedy, including the reconsideration of the
application for registration of Civil Alternative, based on criteria compliant with the
requirements of article 22 of the Covenant, and adequate compensation. The State party is
also under an obligation to take steps to prevent similar violations in the future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective remedy when
it has been determined that a violation has occurred, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to the
Committee’s Views. In addition, it requests the State party to publish the Committee's
Views.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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E. Communication No. 1390/2005, Koreba v. Belarus
(Views adopted on 25 October 2010, 100th session)*

Submitted by: AnnaKoreba (not represented by counsel)

Alleged victim: Dmitry Koreba (the author’ s son)

Sate party: Belarus

Date of communication: 10 December 2004 (initial submission)

Subject matter: Conviction of ajuvenile person in violation
of fair trial guarantees

Procedural issue: None

Substantive issues: Effective remedy; torture, cruel, inhuman or

degrading treatment or punishment;
segregation of juvenile offenders from adults;
right to be presumed innocent; right to obtain
the attendance and examination of witnesses;
right not to be compelled to testify against
oneself or to confess guilt

Articles of the Covenant: 2, paragraph 3; 7; 10, paragraph 2 (b); 14,
paragraphs 2, 3 (e), (3) () and 4
Article of the Optional Protocol: None

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Palitical Rights,

Meeting on 25 October 2010,

Having concluded its consideration of communication No. 1390/2005, submitted to
the Human Rights Committee on behalf of Mr. Dmitry Koreba under the Optional Protocol
to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Ms. Anna Koreba, a Belarusian national born on
31 July 1954. She submits the communication on behalf of her son, Mr. Dmitry Koreba, a
Belarusian national born on 20 July 1984, who at the time of submission of the
communication was serving his sentence in colony No. 19 in Mogilev, Belarus. Although
the author does not claim a violation by Belarus of any specific provisions of the

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Ahmed Amin Fathalla, Mr. Yuji lwasawa, Ms. Helen Kéller, Mr. Rajsoomer Lallah, Ms.
Zonke Zanele Mgjodina, Ms. luliaMotoc, Mr. Michael O Flaherty, Mr. Rafael Rivas Posada, Sir
Nigel Rodley, Mr. Fabian Omar Salvioli and Mr. Krister Thelin.
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International Covenant on Civil and Political Rights, the communication appears to raise
issues under article 2, paragraph 3; article 7; article 10, paragraph 2 (b); article 14,
paragraphs 2, 3 (€), (3) (g) and 4, of the Covenant. The Optional Protocol entered into force
for the State party on 30 December 1992. The author is not represented.

Factual background

21 On 24 May 2001, the dead body of Mr. R.B. was found with numerous stab wounds
in the courtyard of the secondary school No. 2 in Gomel. On 17 September 2001, officers
of the Crime Detection Department asked Dmitry Koreba to accompany them to the
emergency unit of the Novobelitsk District Department of Internal Affairs for a
“conversation”. He went there together with his father. The author and her elder son came
to the emergency unit later that evening, where they were informed that Dmitry was
arrested on suspicion of having murdered Mr. R.B. The author was not allowed to see her
son.

2.2 At 12.30 am. on 18 September 2001, Dmitry was interrogated by an investigator,
Mr. R.Y., in the presence of alawyer and a social worker. After the interrogation, the Head
of the Crime Detection Department, Mr. V.S., informed the author that her son would be
immediately transferred to a temporary detention ward (1VS). Instead, he was kept in the
emergency unit of the Novobelitsk District Department of Internal Affairs for another 24
hours, where he was interrogated without his lawyer, legal representative and a socia
worker, subjected to threats (including threats of reprisals against his mother), humiliation
and beating by police officers, including the Head of the Crime Detection Department, for
the purpose of extracting a confession from him. He was also forced to drink strong alcohol
and hot tea was poured over him.

2.3 During this time, he was brought on numerous occasions from the “cage” in which
he was sitting in the squatting position to the investigation section for interrogation. When
the next day he informed the author and the lawyer about the beating, they requested that a
forensic medical examination be carried out. On 20 September 2001, the author’s son was
brought for such an examination by the Head of the Crime Detection Department in the
absence of the lawyer. The author submits that, predictably, the forensic medical expert
concluded that there were no injuries on her son’s body. The author submits that she as his
legal representative, the lawyer and a social worker became witnesses of the pressure being
exerted on her son to make him confess. The Head of the Crime Detection Department
pressured Dmitry to confess guilt in exchange for which he would support that the crime
was committed in self defence. The Head of the Crime Detection Department invited the
author to persuade her son to confess guilt. When she refused, he threatened to “lock her
son up in a way that he would never be able to leave a prison and that she would be
bringing food parcels to him until the end of her days”.

2.4 On 20 September 2001, the car in which the author’s son was transported to the IVS
by the Head of the Crime Detection Department and another officer stopped next to a bar,
Mr. V.S. handcuffed Dmitry to the car’s door and went into the bar. When he returned, he
started to pressure Dmitry again to make him confess. When Dmitry insisted that he did not
kill Mr. R.B., Mr. V.S. started to beat him and requested the car driver to drive in the
direction of the railway. At some point the car stopped and he ordered Dmitry to leave it,
threatening to shoot him and present the incident as an escape. The author’s son was crying,
clutching at the car seat. Mr. V.S. continued to beat him with his fists and ordered the car
driver to drivethemto the IVS.
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25  After the author’s son was formally remanded in custody on 20 September 2001, he
was kept in the IV S with adults, some of whom had committed serious crimes. He was held
there for 11 days' before being transferred to the investigation detention centre (SIZO).
During this time he was not allowed to meet with his lawyer and alegal representative. The
Head of the Crime Detection Department and his officers continued to interrogate him in
the IVS, using the same methods, on 21 and 24 September 2001. They beat him, forced him
to drink strong alcohol and threatened to put him in a situation where he might face sexual
aggression and to imprison his mother.

2.6  On 24 September 2001, under the influence of acohol Dmitry signed a confession
report written by a police officer Ms. N.C. in the absence of a lawyer or a lega
representative. During an interrogation on 26 September 2001, which was conducted in the
author’s presence, her son retracted his confession and stated that he had signed it under
pressure. After that, the author was deprived of her procedural status as a lega
representative under the pretext that she was obstructing the investigation. This procedural
status was reinstalled at alater stage by the court.

27 On5 April 2002, the Judicial Chamber for Criminal Cases of the Gomel Regional
Court (“the Gomel Regional Court”) convicted the author’s son on counts of murder with
particular cruelty (article 139, part 2, para. 6, of the Crimina Code) and attempted theft
committed more than once (article 14, part 2, and article 205, part 2). The count of
attempted theft was related to the event that took place on 11 June 2001 when the author’s
son tried to steal a wallet from the office of a sports teacher at his secondary school. The
Gomel Regional Court took into account the previous conviction of the author’s son? and
sentenced him to 12 years' imprisonment to be served in the educational colony. The Court
examined his complaints about being subjected to ill-treatment but concluded that they
were unfounded and used as a tactic to escape criminal liability. The Gomel Regional Court
found admissible as evidence the confession of 24 September 2001.

2.8  The author claims that her son is innocent, his trial was unfair and his guilt has not
been established. Thus:

(@  Her son’s previous conviction played a key role in his conviction for murder
of Mr. R.B. and that her son was an easy target;

(b)  Her son's alibi was not properly considered. The author submits that, on 24
May 2001, Dmitry came home from school at approximately 3 p.m. and spent the rest of
the day with his parents. On 25 and 26 May 2001, he went to school and did not show
unusual behaviour;

(c)  Her sontedtified in court that he learned about the murder of Mr. R.B. on 25
May 2001 from Mr. A.R., who told him during a break between classes that the day before
he saw two adult men fighting in the courtyard of the secondary school No. 2. Mr. A.R., in
turn, denied in court that he attended any classes in school on that day, without however
clarifying whether or not he was present in the school on that day even if he did not attend
the classes;

(d)  Her 17-year-old son could scarcely have overpowered the victim, who was a
physically fit man twice as old as her son and aggressive;

In the appeal for a supervisory review of 29 December (year not indicated) addressed to the Chair of
the Supreme Court, the author’s son complained about being kept in the V'S for seven days.

On 23 January 2001, the Novobelitsk District Court convicted the author’ s son on the count of large-
scale theft (article 205, part 3, of the Criminal Code) and sentenced him to 3 years' imprisonment
with the deferral of two years.

GE.11-45856



A/66/40 (Val. I, Part One)

(e)  According to the expert opinion examined by the Gomel Regional Court,
there were no traces of blood on her son’s clothes;

(f)  The court did not take into account that the parents of Mr. A.R., the main
witness in the case, were friends of an officer of the Crime Investigation Department who
was in charge of investigating the murder of Mr. R.B;

(g9  The court did not objectively examine numerous witness statements (names
are available on file), attesting that between 4 p.m. and 5 p.m. on 24 May 2001, Mr. R.B.
was seen in a state of a heavy intoxication together with two other adults not far from the
place where he was later found dead. The three men were arguing and pushing each other;

(h)  Several witnesses made contradictory depositions that have not been properly
addressed by the court. Thus, there were contradictions about the time when Mr. R.B. was
last seen alive and about whether Mr. A.R. and Dmitry had been together in the afternoon
of 24 May 2001 at the courtyard of the secondary school No. 2;

(i) On 29 March 2002, that is, on the last day of court hearing, the prosecution
requested the examination as witness of an undercover agent, Mr. M.T. The author, her son
and the social worker were asked to leave the courtroom when the undercover agent, who
wore a mask, testified. He stated that for one day he was detained in the same cell as
Dmitry and that the latter had confessed to him about the murder. The author submits that
contrary to the requirements of article 438 of the Criminal Procedure Code, her son, after
he was allowed to return to the courtroom, was not given an opportunity to question the
undercover agent. Moreover, the prosecution did not present any evidence that the
undercover agent was indeed detained with her son and, if he had been, under what name.
The author submits, therefore, that her son’sright to defence was violated;

) No expert examination was carried out to establish whether the stab wounds
on the body of Mr. R.B. had been inflicted by only one person and with one murder

weapon;

(k) The court ignored a request of the author’s son to verify his testimony with
the help of alie detector.

29  On 9 August 2002, the Judicial Chamber for Criminal Cases of the Supreme Court
upheld the conviction of the author’'s son and dismissed the cassation appeal. The court
concluded, inter alia, that the use of unlawful methods of investigation had not been
established.

2.10 On numerous occasions the author and her son complained about hisill-treatment by
officers of the Crime Detection Department and unjust conviction to the Gomel Regional
Prosecutor’s Office, to the Supreme Court, to the General Prosecutor’'s Office, to the
Deputy Minister of Internal Affairs and to the Presidentia Administration. These
complaints basically remained unanswered.

The complaint

3. Although the author does not claim a violation of any specific provisions of the
Covenant, the communication appears to raise issues under article 2, paragraph 3; article 7;
article 10, paragraph 2 (b); and article 14, paragraphs 2, 3 (€), (3) (g) and 4.

State party’ s observations on admissibility and merits

4.1  On 12 July 2005, the State party submits its observations on the admissibility and
merits of the communication. The State party confirms that, on 5 April 2002, the Gomel
Regional Court convicted the author’s son on counts of murder with particular cruelty
(article 139, part 2, para. 6, of the Criminal Code) and attempted theft committed more than
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once (article 14, part 2, and article 205, part 2). This conviction was upheld by the Supreme
Court on 9 August 2002. On 4 February 2004, the Presidium of the Supreme Court lowered
the sentence to 11 years and 6 months' imprisonment.

4.2  The State party points out that the author’s son did not challenge his conviction for
attempted stealing and that his arguments about his innocence and unjust conviction under
article 139, part 2, paragraph 6, of the Criminal Code have been examined by the State
party authorities and found to be groundless. The murder of Mr. R.B. by the author’s son
was witnessed by Mr. A.R. who described the circumstances in which the crime was
committed to his acquaintance, Mr. M.L. The witness Mr. M.T. (see paragraph 2.8 (i))
testified that for one day he was detained in the same cell as the author’s son and that the
latter confessed to him having murdered a man with a knife. Classmates of the author’s son
gave testimonies confirming that he carried a knife to the school, including in May 2001.
One of the classmates stated that the author’s son did not give him back a knife which he
borrowed in the autumn of 2000. According to the expert opinion, one could not exclude
that aknife of that type could have been used as a murder weapon.

4.3  The State party adds that in his confession report of 24 September 2001 the author’s
son admitted having stabbed Mr. R.B. with a knife. A combination of the above-mentioned
evidence alowed the court to conclude that the author’s son was guilty. This conclusion
was upheld by the highest judicial instance, the Presidium of the Supreme Court.

44  The State party submits that the prosecutorial authorities examined numerous
complaints in relation to this case and concluded that there were no grounds for further
action. In particular, the claims of the author’s son about being subjected to unlawful
methods of investigation have been thoroughly considered and found to be groundless.
There was no evidence in the case file to corroborate the alegations about biased
investigation or about fabricated accusations against the author’s son that could have had an
impact on the court’s conclusion in relation to his guilt. The State party concludes that in
her communication to the Committee, the author has provided her own subjective
evaluation of the evidence collected against her son.

Author’s comments on the State party’s observations

5. On 14 June 2007, the author submitted her comments on the State party’s
observations. She reiterates her initial claims and adds that one of the witnessesin her son’s
case, Mr. M.L., is currently serving a sentence in relation to another crime, whereas the
main witness, Mr. A.R., is wanted by the police. She submits that one cannot exclude that
the two of them were somehow involved in the murder of Mr. R.B. and gave false
testimonies against her son to escape criminal liability.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.
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6.3  The Committee considers that the author has sufficiently substantiated her claims,
raising issues under article 7; article 10, paragraph 2 (b); article 14, paragraphs 2, 3 (e), 3
(g9) and 4, of the Covenant, and declares them admissible.

Consideration of the merits

7.1  The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

7.2 The Committee notes the author’s allegations that her son was subjected to beatings,
threats and humiliation by officers of the Crime Detection Department, for the purpose of
extracting a confession from him, and identifies the alleged perpetrators of these acts. The
Committee also notes the State party’ s affirmation that these allegations had been examined
by the courts and were found to be groundless. In this respect, the Committee recalls that
once a complaint about treatment contrary to article 7 has been filed, a State party must
investigate it promptly and impartially.®> The Committee considers that the information
contained in the file does not demonstrate that the State party’s competent authorities gave
due consideration to the aleged victim's complaints of ill-treatment made both during the
pretrial investigation and in court.

7.3 Furthermore, it recalls its jurisprudence that the wording, in article 14, paragraph 3
(9), that no one shall “be compelled to testify against himself or confess guilt”, must be
understood in terms of the absence of any direct or indirect physical or psychologica
coercion by the investigating authorities on the accused with a view to obtaining a
confession of guilt.* In cases of forced confessions, the burden is on the State to prove that
statements made by the accused have been given of their own free will.®> In the
circumstances, and in the absence of sufficient information in the State party’s response
about the measures taken by the authorities to investigate the claims made by the author’s
son, the Committee concludes that the facts before it amount to a violation of article 2,
paragraph 3, read in conjunction with articles 7 and 14, paragraph 3 (g), of the Covenant.

7.4  The author has claimed that, despite the fact that at the time of his arrest and
conviction her son was 17 years old, he was kept for 11 days in the IVS with adults, some
of whom had committed serious crimes, and interrogated in the absence of his lawyer, legal
representative or a social worker. The State party has not commented on these allegations,
which raise issues under article 10, paragraph 2 (b), and article 14, paragraph 4, of the
Covenant. The Committee recalls that accused juvenile persons are to be separated from
adults and to enjoy at least the same guarantees and protection as those accorded to adults
under article 14 of the Covenant.® In addition, juveniles need specia protection in criminal
proceedings. They should, in particular, be informed directly of the charges against them
and, if appropriate, through their parents or legal guardians, be provided with appropriate
assistance in the preparation and presentation of their defence. In the present case, the
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author’s son was not separated from adults and did not benefit from the special guarantees
prescribed for criminal investigation of juveniles. In the circumstances, and in the absence
of any other pertinent information, the Committee concludes that the rights of the author’s
son under article 10, paragraph 2 (b), and article 14, paragraph 4, of the Covenant have
been violated.

7.5  The Committee further notes the author’s claim that her son was not given the
opportunity to question one of the two main witnesses of the prosecution, the undercover
agent Mr. M.T. The Committee recalls that, as an application of the principle of equality of
arms, the guarantee of article 14, paragraph 3 (€), is important for ensuring an effective
defence by the accused and their counsel and guaranteeing the accused the same legal
power of compelling the attendance of witnesses relevant for the defence and of examining
or cross-examining any witnesses as are available to the prosecution.” In the present case,
the Committee notes the absence of information in the file asto the reasons for refusing the
presence of the author’s son in the court room during the questioning of the undercover
agent Mr. M.T. and not allowing him to question this witness. In the absence of information
from the State party in that respect, the Committee concludes that the facts, as reported,
amount to aviolation of the right of the author’s son under article 14, paragraph 3 (€).

7.6 Inrelation to the author’'s claim that her son’s trial was unfair and that his guilt has
not been established, the Committee notes that the author points to many circumstances
which she claims demonstrate that her son did not benefit from the presumption of
innocence. The Committee recalls its jurisprudence that it is generally not for itself, but for
the courts of States parties, to review or to evaluate facts and evidence, or to examine the
interpretation of domestic legislation by national courts and tribunals, unless it can be
ascertained that the conduct of the trial or the evaluation of facts and evidence or
interpretation of legislation was manifestly arbitrary or amounted to a denial of justice®
However, in the present case, given the above findings and in the absence of a sufficient
response by the State party on the author’s specific allegations, the Committee is of the
opinion that the author's son did not benefit from the principle of presumption of
innocence, in violation of article 14, paragraph 2, of the Covenant.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation by the State party of article 2, paragraph 3, read in
conjunction with articles 7 and 14, paragraph 3 (g); article 10, paragraph 2 (b); article 14,
paragraphs 2, 3 (€), 3 (g) and 4, of the Covenant.

9. In accordance with article 2, paragraph 3 (@), of the Covenant, the State party is
under an obligation to provide the author’'s son with an effective remedy, including
initiation and pursuit of criminal proceedings to establish responsibility for his ill-
treatment, as well as his release and adequate compensation. The State party is also under
an obligation to prevent similar violationsin the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the

Ibid., para. 39.
See, inter alia, communication No. 541/1993, Smms v. Jamaica, decision on inadmissibility adopted
on 3 April 1995, para. 6.2.
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mesasures taken to give effect to the Committee’s Views. In addition, it requests the State
party to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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F. Communication No. 1402/2005, Krasnov v. Kyrgyzstan
(Views adopted on 29 March 2011, 101st session)*

Submitted by: Tatyana Krasnova (represented by counsel,
Independent Human Rights Group)

Alleged victim: Mikhail Krasnov (the author’s son)

Sate party: Kyrgyzstan

Date of communication: 23 March 2005 (initial submission)

Subject matter: Conviction of ajuvenile person in violation
of fair trial guarantees

Procedural issue: Lack of substantiation of claims

Substantive issues: Torture, cruel, inhuman or degrading

treatment or punishment; right to be
informed, at the time of arrest, of the reasons
for arrest; right to humane treatment and
respect for dignity; fair hearing; right to
adeguate time and facilities for the
preparation of his defence; right to be tried
without undue delay; right not to be
compelled to testify against oneself or to
confess guilt; procedure against juveniles
shall take into account their age; arbitrary
interference; privacy

Articles of the Covenant: 7; 9, paragraphs 2 and 3; 10, paragraph 1; 14,
paragraphs 1, 3 (b), 3(c), 3(g) and 4; 17
Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Palitical Rights,

Meeting on 29 March 2011,

Having concluded its consideration of communication No. 1402/2005, submitted to
the Human Rights Committee on behalf of Mr. Mikhail Krasnov under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis Flinterman, Mr. Y uji
lwasawa, Ms. Helen Keller, Ms. Zonke Zanele Mgjodina, Ms. luliaMotoc, Mr. Gerald L. Neuman,
Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Fabian Omar Salvioli, Mr.
Krister Thelin and Ms. Margo Waterval.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Ms. Tatyana Krasnova, a Kyrgyz national born
on 4 January 1962. She submits the communication on behalf of her son, Mr. Mikhail
Krasnov, also a Kyrgyz national, born on 20 May 1985, whose whereabouts were unknown
at the time of submission of the communication. She claims a violation by Kyrgyzstan of
her son’s rights under article 7; article 9, paragraphs 2 and 3; article 10, paragraph 1; article
14, paragraphs 1, 3 (b), 3 (c), 3 (g) and 4; and article 17 of the International Covenant on
Civil and Political Rights. The Optional Protocol entered into force for the State party on 7
January 1995. The author is represented by counsel, Independent Human Rights Group.

Thefactsas presented by the author

21 At around 4.30 p.m. on 28 October 1999, the dead body of 14-year-old D.M. was
found in the stair landing of a block of flats situated on Sovetskaya street in Bishkek. The
body had numerous stab wounds and a constriction mark on the throat The same day, an
investigator of the Department of Internal Affairs of the Sverdiovsk District of Bishkek
(Department of Internal Affairs), Mr. M.K., initiated criminal proceedings to investigate the
death of D.M.

2.2 Ataround 8 p.m. on 28 October 1999, officers of the Department of Internal Affairs
visited the author’s apartment and told her that her 14-year-old son had to be taken to the
Department of Internal Affairs. Neither the author nor her son were informed, at that time,
of the reasons for his arrest. After the author reminded officers that Mikhail was a minor,
she was allowed to go with him to the Department of Internal Affairs. Mikhail was then
taken to one of the rooms for interrogation; the author was not allowed to be present while
her son was interrogated, nor was alawyer provided to him. The author was told by officers
of the Department of Internal Affairs that it was sufficient that a juvenile inspector was
present during her son’s interrogation. She left the Department of Internal Affairsat 2 am.
on 29 October 1999, without being allowed to see her son and without being informed of
the reasons for his arrest.

2.3 At 10 am. on 29 October 1999, the author met with the Head of the Department of
Internal Affairs and requested information as to the reasons for Mikhail's arrest. He
responded that officers of the Department of Internal Affairs were investigating the death of
aminor and identifying individuals who had been involved in the murder.

24 At 9 p.m. on 29 October 1999, the author's son was released. Mikhail was not
provided with a copy of his arrest report and the author doubts that such a report was ever
drawn up. While at home, Mikhail told the author that he was beaten on his head during the
interrogation by numerous individuals who entered the interrogation room and was forced
to confess to the murder of D.M., his classmate. Officers of the Department of Internal
Affairs poked a blood-stained shirt into Mikail’s face, asking whether it was him who had
killed D.M. The author’s son replied that he had learned about the desth of his friend from
the officers themselves and was deeply shocked by this news. Mikhail aso told the author
that he was detained overnight in a cell with an adult man and was deprived of food for 24
hours.

25 On 29 October 1999, Mr. U.A. and Mr. R.A. were arrested on suspicion of the
murder of D.M. and taken to the Department of Internal Affairs. In the course of pretria
investigation, they confessed to the murder of D.M. and gave testimonies against the
author’ s son, implicating him in the murder.

26 At around 10 am. on 30 October 1999, three individuals in civilian clothes visited
the author’s apartment and told her that Mikhail had to go to the Department of Internal
Affairs. No further explanation was provided. Upon arrival to the Department of Internal
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Affairs, the author and her son were taken to one of the rooms, where they saw one of the
suspects, Mr. R.A. When the author asked for an explanation as to why her son had to be
taken to the Department of Internal Affairs, one of the officers replied that her son was a
murderer. Then the author was requested to leave the room, whereas her son was escorted
to yet another room for interrogation. Again, she was not allowed to see Mikhail and be
present while he was interrogated. An ex officio lawyer, however, was present during the
interrogation of the author's son. On the same day, the author was requested by the
investigator, Mr. M.K., to be present during the confrontation between her son and both
suspects, allegedly because of the inability of the ex officio lawyer to take part in the
proceedings. As aresult, the confrontation took place in the absence of alawyer.

2.7 At around 9.30/10 p.m. on 30 October 1999, officers of the Department of Internal
Affairs carried out a personal search of the author’s son and seized a pair of yellow jogging
shoes that he was wearing. The persona search and seizure of Mikhail’s personal
belongings took place in the absence of alawyer and the author, in her capacity as her son’s
legal representative. The personal search report was signed only by Mikhail, the
investigator and two identifying witnesses. On the same day, an officer of the crime
detection unit, Mr. A.B., drew up a seizure report that was signed by him, Mikhail and two
identifying witnesses, who, as transpired at a later stage, have never lived at the addresses
indicated by them in the report in question. According to this report, a pair of “jogging
shoes, size 45, with yellow and blue inserts made of a leather-substitute and produced by
Sprandi company” was seized from the author’'s son, packed and sealed. The author
submits that the seizure of Mikhail’s footwear was carried out by an officer of the crime
detection unit in violation of the criminal procedure law, namely, in the absence of a
written ordinance by the investigator and without indicating an exact time of the seizure.
Furthermore, the author, as her son’'s legal representative, has never been provided with a
copy of the personal search and seizure reports.

2.8  According to the material evidence examination report drawn up by the investigator,
Mr. M K., on 30 October 1999, a pair of “jogging shoes of black-yellow-blue colour” was
seized. The report did not mention, however, whether the seized footwear was packed and
sealed. The author submits that, on 10 November 1999, the jogging shoes in question were
added to the criminal case file as material evidence and the respective investigator’'s
ordinance referred to them for the first time as “jogging shoes ‘ Sprandi’ with the stains of
reddish-brown colour”. She adds that all expert examinations in her son’s criminal case,
such as forensic psychiatric, narcomania and biological examination, have been carried out
in the absence of a lawyer and herself, as Mikhail’'s legal representative. Mikhail himself
was informed about the investigator’s ordinance of 1 November 1999, requesting to carry
out a biological examination of the seized jogging shoes, only on 6 December 1999. An
investigator’s ordinance of 5 November 1999, requesting that an additional biological
examination of the seized jogging shoes be carried out, was made available to the author’s
son only on 26 December 1999.

2.9  On 31 October 1999, Mikhail was transferred to a temporary detention ward (IVS),
where he was detained with adults, and then, on 2 November 1999, was taken back to the
Department of Internal Affairsin order for a prosecutor to authorize a restraint measure to
be imposed on him. During an encounter with the Deputy Prosecutor of the Sverdiovsk
District, Mikhail and the two suspects complained about being subjected to physical
pressure, which prompted the prosecutor to request a forensic medical examination.
According to the forensic medical report of 3 November 1999, neither Mikhail nor the two
suspects had any visible bodily injuries at the time of examination. According to the
author’s son, however, the medical examination in question was carried out by a doctor
while al three of them remained fully dressed.
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2.10 On 2 November 1999, a restraint measure was imposed on the author’s son by the
Deputy Prosecutor of the Sverdlovsk District and Mikhail gave a written undertaking not to
leave his usual place of residence. Despite this fact, he was released only at around 10 p.m.
on 3 November 1999. According to the author, her son was detained in the Department of
Internal Affairs and the IVS for more than 72 hours without any legal grounds. While in
detention, Mikhail had contracted an acute viral respiratory infection, and had to be treated
at home for two weeks after his release. For fear of reprisals and further arrests of her son,
the author decided not to complain about his unlawful detention which had exceeded 72
hours.

211 On 1 November 1999, that is, three days after the murder of D.M. and while the
investigation was still ongoing, the Evening Bishkek newspaper, with country-wide
distribution, published an article entitled “Unchildish games’ with a photograph of the
author’s son. Although the article did not refer to him by his family name, it did mention
that “a 14-year-old Mikhail K., who was a classmate of D.M.” was arrested on suspicion of
murder. The author submits that this information directly leads to the identification of her
son, which, in turn, violates Rule 8 of United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (“Beijing Rules’).

212 On 4 November 1999, the author’s apartment was searched by the investigator and
three officers of the Department of Internal Affairs on the basis of a search warrant issued
by the prosecutor. According to the search protocol, nothing was found in the apartment.

2.13 On 26 December 1999, the investigation into the death of D.M. was completed and
the criminal case was transmitted to the prosecutor’s office. The crimina case file
contained a copy of the charge against the author’s son, which was dated 26 December
1999 but authorized by the prosecutor only on 30 December 1999. The author submits that
Mikhail was initially given a copy of this document that was dated 26 December 1999 and
was not yet authorized by the prosecutor and then made to sign a backdated copy with the
prosecutor’ s authorization of 30 December 1999.

214 On 29 May 2000, Mr. U.A. and Mr. R.A. retracted their confessions in the court of
first instance, the Sverdlovsk District Court of Bishkek, stating that they had had to testify
against themselves and to implicate the author’s son in the murder, because of the physical
pressure exercised on them on 29 October 1999 by officers of the Department of Internal
Affairs. The author submits that her son has consistently pleaded innocent throughout the
pretrial investigation and in court. The Sverdlovsk District Court of Bishkek heard oral
testimonies of four officers of the Department of Internal Affairs, who stated that they had
exerted no physical pressure on any of the defendants.

215 On 29 May 2000, the Sverdlovsk District Court of Bishkek acquitted the author’s
son of aggravated murder (article 97, part 2, paragraphs 6 and 15, of the Criminal Code),
stating that his guilt had not been proven. The court took into account Mikhail’'s alibi,
proven by witness statements of 22 individuals (including his teachers, classmates and a
school principle), that, from 8 am. to 3.30 p.m. on 28 October 1999 he had been present in
school, except for a 10-minute lunch break at 1 p.m. when he had gone home and was seen
there by his mother; and that he had spent the rest of that day at a friend’s place helping
with the home repairs. The court aso noted that Mikhail could not explain the origin of the
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blood stains on the jogging shoes that had been seized from him and concluded that “no
other evidence either proving him guilty of having committed the murder or exonerating
him has been presented to the court”. The author’s son was regquested to give a written
undertaking not to leave his usual place of residence prior to the judgment being effective.

216 On an unspecified date, the mother of the deceased and a senior aide to the
Prosecutor of the Sverdlovsk District appealed against the judgment of the Sverdlovsk
District Court of Bishkek of 29 May 2000 to the Judicial Chamber for Criminal Cases of
the Bishkek City Court (Bishkek City Court). The prosecution requested that the author’s
son be found guilty on the basis of the testimony given by Mr. U.A. and Mr. R.A. during
the pretrial investigation and the existence of the blood stains on the jogging shoes that had
been seized from him. Mikhail’s lawyer refuted the arguments of the prosecution and
recalled that Mr. U.A. and Mr. R.A. had subsequently retracted their confessions in court
and that at the time of the seizure of the jogging shoes, there were no stains on them, let
alone ones of reddish-brown colour. On 6 September 2000, the Bishkek City Court quashed
the judgment of the Sverdlovsk District Court of Bishkek of 29 May 2000 and sent the case
back to the same court for aretrial.

2.17 On 26 June 2001, the Sverdlovsk District Court of Bishkek requested an additional
biological examination of the blood stains on the jogging shoes in order to establish the
exact time they had appeared and whether their origin corresponded to the circumstances of
the case. The author’s son was requested to continue to respect his undertaking not to leave
his usual place of residence.

218 On 19 December 2001, the Sverdlovsk District Court of Bishkek returned the
criminal case to the prosecutor’s office, for it to add to the criminal case file a certification,
confirming that one of the co-accused, Mr. R.A., had already served an earlier sentence for
murder, of which he had been convicted in the Russian Federation.

2.19 On 10 June 2002, the Sverdiovsk District Court of Bishkek found the author’s son
guilty of the aggravated murder of D.M. (article 97, part 2, paragraphs 6 and 15, of the
Criminal Code) and sentenced him to 12 years' imprisonment (without the seizure of
property) to be served in ajuvenile colony. Mikhail was remanded into custody directly in
the courtroom. The court based its judgment, inter alia, on the medical examination report
of 3 November 1999 (see, para. 2.9 above) and did not take into account Mikhail’s claims
that he had been subjected to physical pressure and the numerous witness statements
establishing his alibi. The court heard an oral testimony of an expert in biology, who stated
that it was impossible either to confirm or definitely exclude that the blood stains on the
jogging shoes belonged to the deceased. The court also referred to the report of the
additional biological examination of the jogging shoes dated 23 July 2001 (see para. 2.17
above), according to which it was impossible to establish the exact time the blood stains
had appeared due to the lack of “reliable methodology”.

220 From 10 June 2002 to 29 August 2002, the author's son was detained at the
investigation detention centre (SIZO-1) in a cell for juveniles. The cell was overcrowded
and, due to the shortage of plank beds, inmates had to sleep in turns. Due to the high
humidity and heat, the author’s son, as the rest of the inmates, had to stay in the cell half-
naked and was often sick.

221 On 14 June 2002, Mikhail's lawyer appealed the judgment of the Sverdlovsk
District Court of Bishkek of 10 June 2002 to the Bishkek City Court. She argued, in
particular, that:

(&  Mr. UA. and Mr. R.A. had retracted their confessions, stating that they had
to testify against themselves and to implicate the author’'s son in the murder of D.M.,
because of the physical pressure exercised on them on 29 October 1999 by officers of the
Department of Internal Affairs;
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(b)  Mikhail’s alibi was proven by witness statements of 22 individuals, including
his teachers, classmates and a school principle, who saw him at school on 28 October 1999
at the time when the murder of D.M. had presumably been committed;

(c)  According to the self-incriminating testimonies of Mr. U.A. and Mr. RA.
and those implicating the author’s son in the murder of D.M., given by them during the
pretrial investigation, Mikhail was strangling D.M. with an elbow, whereas a forensic
medical expert heard by the Sverdlovsk District Court of Bishkek testified that a
congtriction mark on the deceased’ throat could not have appeared from a strangulation by
ahand or an elbow. The court, however, failed to clarify these conflicting testimonies;

(d)  According to the forensic biological examination, it could not be excluded
that the blood stains found on Mikhail’s jogging shoes belonged to D.M. The lawyer refers
to the seizure report (see, para. 2.7 above), that was drawn up on the basis of a visual
examination of the jogging shoes and does not mention any stains, let alone of reddish-
brown colour. She also refers to an expert statement, according to which a blood group of
the stains found on the jogging shoes could have matched with, aside from the deceased,
some 20 per cent of the population. Given the fact that the seizure of the jogging shoes was
carried out two days after the actual detention of the author’'s son, the lawyer did not
exclude the possibility that law-enforcement officers had tampered with the evidence and
added blood from the clothes of the deceased to Mikhail’ s jogging shoes.

2.22  0On 29 August 2002, the Bishkek City Court quashed the judgment of the Sverdlovsk
District Court of Bishkek of 10 June 2002 and acquitted the author’s son of the murder
charge, stating that his guilt had not been established. Mikhail was released from custody
directly in the court room. The court based its judgment on, inter alia, Mikhail’s alibi that
had not been refuted either by the prosecution or the court, and on its doubts related to the
origin of the stains on the jogging shoes, given that the latter had been seized without any
visible stains and then added to the crimina case file as evidence with the “suddenly
appeared stains of reddish-brown colour”.

223 On 21 October 2002, the Deputy Prosecutor of Bishkek appealed against the
judgment of the Bishkek City Court of 29 August 2002 to the Supreme Court, requesting
that it be reviewed through the supervisory review procedure. On 14 January 2003, the
Supreme Court quashed the judgment of the Bishkek City Court of 29 August 2002 and
sent the case back to the same court for aretrial. The Supreme Court requested the Bishkek
City Court to verify, in particular, whether experts in biology could be more precise with
regard to the origin of the stains on the jogging shoes and whether the time of death of
D.M. and the specific role of each of the accused in his murder could be determined more
thoroughly.

224 On 21 April 2003, the Bishkek City Court found the author’s son guilty of the
murder of D.M. and sentenced him to 8 years imprisonment (without the seizure of
property) to be served in ajuvenile colony. Mikhail was taken into custody directly in the
courtroom. This time, the court had established that the murder of D.M. had occurred
between 3 and 4 p.m. on 28 October 1999, that the author’s son deliberately appeared in
public places on that day to provide himself with an alibi, and that he had strangled D.M.
from behind with a clothesline.

2.25 On the same day, the Bishkek City Court issued a privy ruling with regard to the
investigator Mr. M.K. and drew the attention of the authorities of the Ministry of Internal
Affairs to the following violations of the procedural law that have been identified by the
court in the present criminal case:

(&  An officer of the crime detection unit, Mr. A.B., seized a pair of jogging
shoes from a minor suspect in the absence of his legal representative and had not indicated
in the seizure report that there were some stains on the seized footwear. According to the
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court, “it gave a pretext to challenge the evidence collected” and resulted in the red tape in
the consideration of this crimina case by the courts;

(b)  The confrontation of the author’s minor son with Mr. U.A. and Mr. R.A. on
30 Octaber 1999 took place in the absence of their respective lawyers, even though “their
presence was necessary in this particularly serous crime”.

2.26 On 23 June 2003, Mikhail’s lawyer appealed the judgment of the Bishkek City
Court of 21 April 2003 to the Supreme Court, requesting that it be reviewed through the
supervisory review procedure. On 15 October 2003, the Judicial Chamber for Criminal
Cases and Administrative Offences of the Supreme Court quashed the judgment of the
Bishkek City Court of 21 April 2003 and sent the case back to the same court for aretrial.
The court established that the judgment in question had been handed down in violation of
article 352 of the Criminal Procedure Code, since the original of the judgment in question
was initially signed by an unknown person and was subsequently altered with a signature of
ajudge who took part in the court hearing of the case.

2.27 On 30 December 2003, the Bishkek City Court acquitted the author’s son of murder,
stating that his participation in the commission of the crime had not been proven. Mikhail
was released from custody directly in the courtroom.

2.28 On an unspecified date, the Prosecutor's Office appealed the judgment of the
Bishkek City Court of 30 December 2003 to the Supreme Court, requesting that it be
reviewed through the supervisory review procedure. On 26 August 2004, the Judicia
Chamber for Criminal Cases and Administrative Offences of the Supreme Court quashed
the judgment of the Bishkek City Court of 30 December 2003 and upheld the judgment of
the Sverdlovsk District Court of Bishkek of 10 June 2002 that found the author’ s son guilty
of having committed the murder of D.M. and sentenced him to 12 years imprisonment
(without the seizure of property) to be served in ajuvenile colony. According to article 83
of the Congtitution and article 382 of the Criminal Procedure Code, the ruling of the
Judicial Chamber for Criminal Cases and Administrative Offences of the Supreme Court of
26 August 2004 is final and cannot be appealed. The court has not issued any decision as to
whether the author’s son should be remanded into custody directly in the courtroom.
Mikhail has goneinto hiding since then.

The complaint

3.1  The author claims that, in violation of article 7 and article 14, paragraph 3 (g), her
son and the other two co-accused, who had testified against Mikhail during the pretrial
investigation, were physically and psychologically pressured to testify against themselves
and to confess guilt. She further submits that protracted and unconscionable court
proceedings to which her minor son was subjected for ailmost five years, being acquitted
three times and three times found guilty in the same criminal case, have had a negative
impact on his studies, behaviour and societal development, and amounted to a form of
psychological torturein violation of article 7 of the Covenant.

3.2  The author submits that her son’'s rights under article 9, paragraph 2, have been
violated, since neither him nor her, as Mikhail’s legal representative, were informed for
more than 24 hours of the reasons for his arrest which took place on 28 October 1999.

3.3 The author argues that, contrary to the provisions of article 9, paragraph 3, her son
was detained for more than 72 hours (from 10 am. on 30 October 1999 to 10 p.m. on 3
November 1999) without any legal grounds.

3.4  The author submits that the conditions of her son’s detention in SIZO-1 from 10
June 2002 to 29 August 2002 (see, para. 2.20 above) amounted to a violation of article 10,
paragraph 1, of the Covenant.
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3.5 The author claims that her son’'s rights under article 14, paragraph 1, of the
Covenant were violated, because the State party’s courts were partial in the evaluation of
hisalibi, aswell as of the crucia facts and evidence in his case.

3.6 She adds that her son’s rights under article 14, paragraph 3 (b), were violated,
because most of the investigative actions in his case have been carried out in the absence of
alawyer. Given his minor age (14) and absence of alawyer, he was effectively deprived of
an opportunity to prepare for his defence and to present effective evidence.

3.7  The author further claims that article 14, paragraph 3 (c), of the Covenant was
violated, because court proceedings in her minor son’'s case lasted for almost five years
without any objective reasons for such a delay. She adds that Mikhail did not in any way
obstruct the course of the proceedings, and no new evidence establishing his guilt or
witnesses against him have been brought to the courts during this period. The author also
refers to the Committee’s general comment No. 13 (1984) on equality before the courts and
the right to afair and public hearing by an independent court established by law,? according
to which a guarantee of article 14, paragraph 3 (c), relates not only to the time by which a
trial should commence, but also the time by which it should end and judgement be
rendered; all stages must take place “without undue delay”. To make this right effective, a
procedure must be available in order to ensure that the trial will proceed “without undue
delay”, both in first instance and on appeal.

3.8  The author claims that the practice of examining cases of juveniles by the State
party’s courts does not comply with the requirements of article 14, paragraph 4, of the
Covenant. She submits that cases of juveniles are examined by the same judges who deal
with the ordinary criminal cases, juveniles are seated behind metal bars during trial and are
under escort of officers of the criminal corrections directorate.

3.9 The author claims a violation of article 17 of the Covenant, since a search warrant
was issued by the prosecutor and not by the court (see para. 2.12 above).

State party’ s observations on admissibility and merits

4. On 28 July 2005, the State party recalls the chronology of the facts as summarized
in paragraphs 2.19, 2.22-2.24 and 2.26-2.28 above. It refers to the proposal by the Ministry
of Internal Affairs to establish a commission consisting of the representatives of the
General Prosecutor's Office, Supreme Court, Main Investigation Department of the
Ministry of Internal Affairs and a lawyer representing the author’s son, in order to ensure
that decisions taken in Mikhail’s case were appropriate and to hand down a legal decision
in his regard (see para. 6.1 below). The Ministry of Internal Affairs made such a proposal
due to the “numerous and contradictory court decisions’ adopted in relation to the criminal
charges brought against the author’s son.

Author’s comments on the State party’s observations

5.1 On 14 October 2005, the author submitted her comments on the State party’s
observations. She contends that the State party did not address any of the arguments she
raised in the communication to the Committee. Instead, it confined itself to reiterating the
chronology of the facts. The author draws the Committee’s attention to article 384 of the
Criminal Procedure Code, which allows the Supreme Court to review, on the basis of
newly discovered evidence, its own rulings that have already become effective.
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5.2  The author states that, on 28 September 2004, 19 November 2004 and 13 January
2005, her son’s lawyer filed motions to the General Prosecutor’s Office, with the request to
reopen proceedings in Mikhail’s case on the basis of newly discovered evidence. On 19
October 2004, 22 December 2004 and 10 February 2005, Mikhail’ s lawyer received written
replies from the General Prosecutor’s Office, informing him that there were no grounds to
reopen proceedings in Mikhail’s case on the basis of newly discovered evidence. The
author argues that, further to the requirements of articles 387 and 388 of the Criminal
Procedure Code, the General Prosecutor’'s Office was supposed to reply to the lawyer's
motions with a reasoned ruling rather than a mere written reply which has no value in
judicial proceedings.

53 On 3 May 2005, Mikhail's lawyer appealed the written reply of the Deputy
Prosecutor General of 10 February 2005 to the Pervomai District Court of Bishkek. On 11
May 2005, the Pervomai District Court of Bishkek granted the lawyer’s appeal and held
that the letter of the Deputy Prosecutor General “was not in conformity with the law” and
sent the case file to the General Prosecutor’s Office for a “lawful decision” to be taken. On
27 May 2005, the Prosecutor of the Pervomai District appealed the decision of the
Pervomai District Court of Bishkek of 11 May 2005 to the Bishkek City Court. On 23 June
2005, the Bishkek City Court rejected the prosecutor’s appea and upheld the decision of
the Pervomai District Court of Bishkek of 11 May 2005. On 17 August 2005, the Deputy
Prosecutor General appealed the decision of the Bishkek City Court of 23 June 2005 to the
Supreme Court under the supervisory review procedure. On 5 September 2005, Mikhail’'s
lawyer filed objections to the appeal of the Deputy Prosecutor General. At the time of
submission of the author’s comments, the Supreme Court had not yet adjudicated on the
matter.

Additional information from the author

6.1 On 18 February 2011, the author submitted additional information and drew the
Committee's attention to the fact that an inter-ministerial commission referred to in the
State party’s observations on the merits of 28 July 2005 (see para. 4 above) has not been
established.

6.2  The author adds that, on 18 October 2005, the Judicial Chamber for Criminal Cases
and Administrative Offences of the Supreme Court rejected the prosecutor’s appeal
submitted under the supervisory review procedure (see para. 5.3 above) and upheld the
decision of the Pervomai District Court of Bishkek dated 11 May 2005 and the ruling of the
Bishkek City Court dated 23 June 2005. On 10 May 2006, the Deputy Prosecutor General
decided to reopen proceedings in Mikhail’ s case on the basis of newly discovered evidence.
On 16 May 2006, the Deputy Prosecutor General submitted his findings to the Supreme
Court with the request to quash the decision of the Pervomai District Court of Bishkek
dated 11 May 2005, the ruling of the Bishkek City Court dated 23 June 2005 and the
decision of the Judicial Chamber for Criminal Cases and Administrative Offences of the
Supreme Court dated 18 October 2005, and to send the materials back to the Pervomai
District Court of Bishkek for a new examination of the appeal submitted by Mikhail’s
lawyer in relation to the written reply of the Deputy Prosecutor General of 10 February
2005. On 4 July 2006, the Judicial Chamber for Criminal Cases and Administrative
Offences of the Supreme Court quashed the decision of the Pervomai District Court of
Bishkek dated 11 May 2005, the ruling of the Bishkek City Court dated 23 June 2005 and
the decision of the Judicial Chamber for Criminal Cases and Administrative Offences of the
Supreme Court dated 18 October 2005, and rejected the appeal submitted by Mikhail’'s
lawyer in relation to the written reply of the Deputy Prosecutor General of 10 February
2005.
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6.3  The author submits that, on 25 December 2007, the Judicial Chamber for Criminal
Cases and Administrative Offences of the Supreme Court reduced her son’s sentence from
12 to 10 years' imprisonment on the basis of an amendment to article 82 of the Criminal
Code introduced on 25 June 2007. According to this amendment, which has a retroactive
effect, a sentence for an individual who was below the age of 18 at the time of commission
of the crime shall not exceed, for a particularly serious crime, 10 years' imprisonment.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its Rules of Procedure, decide whether or
not the case is admissible under the Optiona Protocol to the Covenant.

7.2 The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.

7.3  With regard to the author’'s alegations under article 9, paragraph 3; article 10,
paragraph 1; article 14, paragraph 4; and article 17 of the Covenant, the Committee
considers that she has not substantiated the claims, for the purposes of admissibility. It
further remains unclear whether these allegations were raised at any time before the
domestic courts. Hence, this part of the communication is inadmissible under article 2 of
the Optiona Protocol.

74  As to the author's claim under article 7, that protracted and unconscionable
proceedings to which her minor son was subjected for almost five years amounted to aform
of psychologica torture, the Committee notes that it relates primarily to issues directly
linked to those falling under article 14, paragraph 3 (c), of the Covenant, that is, the right to
be tried without undue delay. It also notes that there are no obstacles to the admissibility of
the communication under 14, paragraph 3 (c), of the Covenant, and declares it admissible.
Having come to this conclusion, the Committee decides that it is not necessary to separately
consider the same claim under article 7 of the Covenant.

7.5  The Committee considers that the author has sufficiently substantiated the remaining
claims under article 7; article 9, paragraph 2; article 14, paragraphs 1, 3 (b), 3 (¢) and 3 (g),
of the Covenant, and declares them admissible.

Consideration of the merits

8.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

8.2  The Committee notes the author’s allegations that her 14-year-old son was beaten on
his head and physically pressured by officers of the Department of Internal Affairs, for the
purpose of extracting a confession from him, and that Mikhail identified in court the
alleged perpetrators of these acts. The Committee also notes that these allegations had been
examined by the courts and were found to be groundless on the basis of the medical
examination report of 3 November 1999 (see paras. 2.9 and 2.19 above) and testimonies of
the alleged perpetrators, who stated that they had exercised no physical pressure on any of
the defendants (see para. 2.14 above). The Committee further notes that the author’s son
has disputed the conclusions of the medical examination report on the ground that the
medical examination was carried out by a doctor while he and the other two co-accused
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were fully dressed. In this respect, the Committee recalls that once a complaint about
treatment contrary to article 7 has been filed, a State party must investigate it promptly and
impartially.®

8.3 The Committee also recalls its jurisprudence* that the burden of proof cannot rest
alone on the author of the communication, especially considering that the authors and the
State party do not always have equal access to evidence and that frequently the State party
alone has access to relevant information. It is implicit in article 4, paragraph 2, of the
Optional Protocol that the State party has the duty to investigate in good faith all allegations
of violation of the Covenant made against it and its authorities, and to provide to the
Committee the information available to it. The State party, however, did not provide any
information as to whether any inquiry was undertaken by the authorities to address the
detailed and specific alegations advanced by the author in a substantiated way. In these
circumstances, due weight must be given to these allegations. The Committee considers,
therefore, that the information contained in the file does not demonstrate that the State
party’s competent authorities gave due consideration to the complaints of the author’s son
about being subjected to physical pressure, and concludes that the facts before it amount to
aviolation of the rights of the author’s son under article 7 of the Covenant.

8.4 In the light of this conclusion and the author’s own affirmation that her son has
consistently pleaded innocent throughout the pretrial investigation and in courts (see para.
2.14 above) and, therefore, has not testified against himself or confessed guilt, the
Committee does not consider it necessary to deal separately with the author’s claim under
article 14, paragraph 3 (g), of the Covenant.

85  The Committee notes the author’s claim that neither her son nor she, as Mikhail’s
legal representative, were informed of the reasons for his arrest which took place on 28
October 1999. The State party does not dispute this claim. For this reason, the Committee
concludes that the rights of the author’s son under article 9, paragraph 2, of the Covenant
were violated.

8.6  The author has also claimed that her son’s rights under article 14, paragraph 3 (b),
were violated, as most of the investigative actions in his case, particularly during the time
when he was subjected to psychological pressure and when the crucial material evidence of
the prosecution (the jogging shoes) had been seized from him, had been carried out in the
absence of alawyer. The Committee notes that these allegations were presented both to the
State party’s authorities and in the context of the present communication. In this regard, the
Committee recalls that a privy ruling of the Bishkek City Court of 21 April 2003
specificaly referred to the fact that the presence of a lawyer during the confrontation of the
author’s son with Mr. U.A. and Mr. R.A. “was necessary in this particularly serious crime”
(see para. 2.25 (b) above). In the light of the recognition by the State party’s own courts
that the author’s son was not represented by a lawyer during one of the most important
investigative actions and given his particularly vulnerable situation as a minor, the
Committee considers that the facts before it reveal a violation of the rights of the author’s
son under article 14, paragraph 3 (b), of the Covenant.®

See, for example, communication No. 781/1997, Aliev v. Ukraine, Views adopted on 7 August 2003,
para. 7.2. See also Human Rights Committee, general comment No. 20 (1992) on the prohibition of
torture and cruel trestment or punishment, Official Records of the General Assembly, Forty-seventh
Session, Supplement No. 40 (A/47/40), annex V1, sect. A, para. 14.

Communications No. 30/1978, Bleier v. Uruguay, Views adopted on 29 March 1980, para. 13.3; No.
84/1981, Dermit Barbato v. Uruguay, Views adopted on 21 October 1982, para. 9.6.

See, for example communication No. 537/1993, Kelly v. Jamaica, Views adopted on 17 July 1997,
para. 9.2.
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8.7 Asto the claim under article 14, paragraph 3(c), of the Covenant, the Committee
recalls® that the right of the accused to be tried without undue delay is not only designed to
avoid keeping persons too long in a state of uncertainty about their fate, but also to serve
the interests of justice. What is reasonable has to be assessed in the circumstances of each
case, taking into account mainly the complexity of the case, the conduct of the accused, and
the manner in which the matter was dealt with by the administrative and judicia
authorities. A guarantee of article 14, paragraph 3 (c), relates not only to the time between
the formal charging of the accused and the time by which atrial should commence, but also
the time until the final judgement on appeal.” All stages, whether in first instance or on
appeal must take place “without undue delay”. The Committee notes that, in the present
case, court proceedings lasted for almost five years during which the author’s minor son
was acquitted three times and three times found guilty on the basis of the same evidence,
witness statements and testimonies of the co-accused. It further notes that none of the
delays in the case can be attributed to the author or to his lawyers. In the absence of any
explanation from the State party justifying a delay of almost five years between the formal
charging of the author’'s minor son and his final conviction by the Supreme Court, the
Committee concludes that the delay in his trial was such as to amount to a violation of
article 14, paragraph 3 (c), of the Covenant.

8.8 In relation to the author’'s claim that the State party’s courts were partia in the
evaluation of her son’s alibi, as well as of the crucial facts and evidence in his case, and
that his guilt was not established, the Committee notes that the author points to many
circumstances which she claims demonstrate that her son did not benefit from aright to a
fair hearing by a competent, independent and impartial tribunal. The Committee recalls its
jurisprudence that it is generally not for itself, but for the courts of States parties, to review
or to evaluate facts and evidence, or to examine the interpretation of domestic legislation by
national courts and tribunals, unless it can be ascertained that the conduct of the trial or the
evaluation of facts and evidence or interpretation of legislation was manifestly arbitrary or
amounted to a denial of justice® The Committee notes, however, that the State party’s
authorities have conceded that court decisions in the present case were “numerous and
contradictory” and even suggested the establishment of an inter-ministerial commission
tasked with handing down a “legal decision” in relation to the author’s son. In the light of
the above and given the Committee’s findings of a violation of article 7, and article 14,
paragraphs 3 (b) and 3 (c), of the Covenant, the Committee is of the opinion that the
author’s son did not benefit from a right to a fair hearing, in violation of article 14,
paragraph 1, of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation by the State party of article 7; article 9, paragraph 2; and
article 14, paragraphs 1, and 3 (b) and 3 (c), of the Covenant.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author’'s son with an effective remedy, including a
review of his conviction taking into account of the provisions of the Covenant, and
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See Human Rights Committee general comment No. 32 (2007) on the right to equality before courts
and tribunals and to afair trial, Official Records of the General Assembly, Sixty-second Session,
Supplement No. 40, vol. | (A/62/40 (Val. 1)), annex VI, para. 35.

See also communications No. 1089/2002, Rouse v. The Philippines, Views adopted on 25 July 2005,
para. 7.4; and No. 1085/2002, Taright et al. v. Algeria, Views adopted on 15 March 2006, para. 8.5.
See, inter alia, communication No. 541/1993, Smms v. Jamaica, decision on inadmissibility adopted
on 3 April 1995, para. 6.3.
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appropriate compensation. The State party is aso under an obligation to prevent similar
violationsin the future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
mesasures taken to give effect to the Committee’s Views. In addition, it requests the State
party to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present
report.]
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G.

Communication No. 1410/2005, Yevdokimov and Rezanov v. Russian
Federation
(Views adopted on 21 March 2011, 101st session)*

Submitted by: Denis Y evdokimov and Artiom Rezanov (not
represented by counsel)

Alleged victims: The authors

Sate party: Russian Federation

Date of communication: 20 March 2004 (initial submission)

Subject matter: Deprivation of the right to vote

Procedural issue: None

Substantive issues: Right to vote, right to effective remedy

Articles of the Covenant: 2, paragraphs 1 and 3, 25

Article of the Optional Protocol: None

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 21 March 2011,

Having concluded its consideration of communication No. 1410/2005, submitted to
the Human Rights Committee on behalf of Mr. Denis Yevdokimov and Mr. Artiom
Rezanov under the Optional Protocol to the International Covenant on Civil and Political
Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The authors of the communication are Mr. Denis Y evdokimov, born in 1972, and
Mr. Artiom Rezanov, born in 1977, both nationals of the Russian Federation who, at the
time of submission, were serving prison terms in the Russian Federation. The authors claim
violations of articles 2, paragraphs 1 and 3, and article 25, of the International Covenant on
Civil and Political Rights. The Optional Protocol entered into force for the Russian
Federation on 1 January 1992. The authors are unrepresented.
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The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji Iwasawa, Ms. Helen Kéeller, Ms. Zonke Zanele Majodina, Ms. luliaMotoc, Mr.
Gerald L. Neuman, Mr. Michagl O’ Flaherty, Mr. Rafagl Rivas Posada, Sir Nigel Rodley, Mr. Fabian
Omear Salvioli, Mr. Krister Thelin and Ms. Margo Waterval.

The texts of three individua opinions signed by Committee members Mr. Krister Thelin, Mr. Michael
O'Flaherty, Mr. Gerald L. Neuman, Ms. luliaMotoc and Mr. Fabian Omar Salvioli are appended to
the present Views.
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Thefactsas presented by the authors

2.1 On 19 February 2001, the authors were found guilty of various crimes related to the
organization of acrimina group dealing with drug trafficking, illegal deprivation of liberty,
extortion and abuse of official powers. The conviction was confirmed by the decision of the
Collegium of the Supreme Court on criminal cases of 3 October 2001.

2.2 On 7 December 2003, while the authors were aready in detention, the Russian
Federation held Parliamentary elections and on 14 March 2004, it held presidentia
elections. The authors submit that they were not allowed to vote during these elections as
section 32, paragraph 3, of the Constitution restricts the right of persons deprived of liberty
under court sentence to vote and to be elected. They claim that there is no remedy to
challenge the provisions of the Constitution domestically.

The complaint

3.1  The authors claim that section 32, paragraph 3, of the Constitution* which restricts
the right of persons deprived of liberty to vote contradicts article 25 of the Covenant.

3.2 They clam that the said provision of the Constitution is discriminatory on the
grounds of social status, and violates their rights under article 2, paragraph 1, of the
Covenant.

3.3  Theauthorsinvoke article 2, paragraph 3, of the Covenant, as they claim there is no
effective remedy to challenge the provision of the Congtitution domestically.

State party’ s observations on admissibility and merits

4.1  On 23 November 2005, the State party indicated that under section 32, paragraph 3,
of the Constitution of the Russian Federation, persons deprived of their liberty under court
sentence do not have aright to vote or to be elected. The authors' claim that such provision
contradicts article 25 of the Covenant is unfounded, as their interpretation of the provision
of the Covenant is biased and subjective. It contests that article 25 of the Covenant allows
limitations to the right to participate in state affairs directly and through elected
representatives. In the present case, the authors are confusing “violation of rights’ with
“limitations to rights’. The latter concerns justified restrictions by the State on its citizens
rights in relevant circumstances.

4.2  The State party refers to article 21, paragraph 1, of the Universal Declaration of
Human Rights concerning the right of each person to take part in the government of his
country directly or through chosen representatives. It refers to article 29 of the Declaration
which stipulates limitations to rights and freedoms such as “determined by law solely for
the purpose of securing due recognition and respect for the rights and freedoms of others
and of meeting the just requirements of morality, public order and the general welfarein a
democratic society” .

4.3 In the Russian Federation, the rights of persons deprived of their liberty by court
sentence to vote and to be elected are limited by the Constitution. Crimina punishment is
the strictest form of legal responsibility, which amounts to withdrawal of and restrictions
on rights and freedoms of convicted persons. Under section 55, paragraph 3, of the
Constitution the rights and freedoms of persons and citizens can be restricted by federal
laws to the extent necessary for the protection of congtitutional order, morality, health,

Section 32, paragraph 3, of the Constitution reads as follows: “ Citizens who have been found by a
court of law to be under specia disability, and a so citizens placed in detention under a court verdict,
shall not have theright to elect or to be elected”.
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rights and lawful interests of others, and the country’s security. Execution of sentences is
linked to the temporary restrictions on such rights as right to freedom of movement,
freedom of communication, right to privacy, including persona privacy and privacy of
correspondence. Withdrawal of such rights and their restrictions are determined by the
Congtitution, criminal law, criminal procedure and other legislation. As such, under section
32, paragraph 3, of the Constitution, persons deprived of liberty under court sentence do not
have aright to vote or to be elected. The said provision of the Constitution is established to
avoid abuse of rights and freedoms and such a limitation to the right of the persons
deprived of their liberty by court sentence does not intervene with the principle of equality.

44  The present case does not concern a violation of the right by the State, but the
required temporary limitation to the right of a certain category of persons, isolated from the
society for acting against the interests of society. Therefore, the limitation under section 32
of the Constitution is temporary, as the rights are restored upon the completion of the
prison term. This provision is therefore in full compliance with the international norms on
human rights.

45 The State party refers to the decision of the European Court of Human Rightsin the
case of Mathieu-Mohin and Clerfayt v. Belgium, 9267/81 of 2 March 1987, as well as the
decision on Gitonas and others v. Greece, 18747/91, 19376/92, 19379/92, 28208/95,
27755/95 of 1 July 1997.The European Court concluded that the right to vote and to be
elected are not absolute and thus, the legal systems of States can establish proportionate
limitations to such rights.

Author’s comments on the State party’s observations

51 On 19 December 2005, the authors argued that the limitation established by the
Constitution does not meet the requirements of necessity, does not pursue a legitimate aim
and is not based on reasonable grounds.

5.2  They refer to article 29 of the Universal Declaration of Human Rights and claim that
granting persons deprived of liberty the right to vote cannot be considered against respect
for the rights and freedoms of others, morality, public order and general welfare in a
democratic society and it does not undermine the constitutional order and the country’s
security. Thus, the restriction provided under section 32 of the Constitution does not pursue
a legitimate aim, and therefore cannot be acceptable in a democratic society. On the same
grounds, such arestriction is neither necessary nor can it be justified as required by society.

5.3  The authors argue that such a limitation imposed on the rights of persons deprived
of their liberty is not based on reasonable grounds, as such persons become more
vulnerable and are not in a position to lobby for the adoption of legislative acts in their
interest, in particular, the laws improving conditions of detention, laws directed at the
humanization of punishments, etc. They claim that they cannot influence the decisions by
the State agencies which can have negative consequences during their imprisonment and
after their release. Thus, they are deprived of the right to attract the attention of authorities
to their long-standing problems such as overcrowded prisons, torture, degrading treatment
etc. They claim that such alimitation is additional to those that they are subjected to due to
their status. They are considered as persons of “second category”, therefore their opinion
does not matter in adopting essential decisions for the society and the State. It causes them
additional moral sufferings and affects their human dignity.

5.4  They refer to the Committee’s general comment No. 21 (1992) on humane treatment
of persons deprived of liberty, which states that “not only may persons deprived of their
liberty not be subjected to treatment that is contrary to article 7, [...] but neither may they
be subjected to any hardship or constraint other than that resulting from the deprivation of
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liberty; respect for the dignity of such persons must be guaranteed under the same
conditions as for that of free persons’.?

5,5  They refer to the State party’s observation that the provision of the Constitution is
established to avoid abuse of rights and freedoms, and argue that “right to vote” does not
empower to abuse this right to the detriment of the rights of others. Such a statement would
make sense if persons deprived of liberty had a right to be elected. However, they are
contesting only their right to elect and not the right to be elected. The argument by the State
party is not relevant and does not explain the reasons for the restriction of their right to
vote. The State party does not provide any arguments as to how the convicted persons
right to vote can affect respect for the rights and freedoms of others and can pose danger to
society and the State. Thus, the State party’s statements are unfounded, as no grounds for
restrictions of the human rights established under article 29 of the Universal Declaration
have been put forward.

5.6  The authors also refer to the State party’s argument that the execution of sentences
is linked to the temporary restriction on such rights as right to freedom of movement,
freedom of communication, right to privacy etc..., including the right to vote. They refer to
the State party’s argument that such a restriction is “required” and question whether this
would mean that the restriction of the convicted person’s right to vote is an integral and
essential part of such punishment as deprivation of liberty. They argue that such restriction
of the right to vote is neither essential nor natural nor a required condition of life in prison.
Such limitation cannot be placed at the same level as restrictions on freedom of movement
and others, which are a natural, integral part of the essence of such punishment as
deprivation of liberty. Therefore, they claim that the restriction contradicts the principle
established in general comment No. 21, which states “persons deprived of their liberty
enjoy al the rights set forth in the Covenant, subject to the restrictions that are unavoidable
in a closed environment” (para. 3). They reiterate that forfeiture of the right to vote in the
Constitution is neither necessary nor reasonable nor does it pursue a legitimate aim.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. It notes that the State party has not raised any
issues in relation to exhaustion of domestic remedies and considers that there are no
obstacles under article 5, paragraph 2 (b) to declare the communication admissible.

6.3 The Committee concludes that the authors have sufficiently substantiated their
claims under article 2, paragraphs 1 and 3, and article 25 of the Convention, for purposes of
admissibility, declares the communication admissible and proceeds to its examination on
the merits.

Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. B, para. 3.
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Consideration of the merits

7.1 The Human Rights Committee has considered the present communication in the
light of all the information made available to it by the parties, as provided in article 5,
paragraph 1, of the Optional Protocol.

7.2  The Committee notes the authors' claims of violation of article 25 and article 2,
paragraph 1 and 3, of the Covenant in that section 32, paragraph 3, of the Constitution
which restricts the right to vote of persons deprived of liberty under court sentence
contradicts the Covenant is discriminatory on the grounds of social status and there is no
effective domestic remedy to challenge it. The authors argued that disenfranchisement
established in the Congtitution is not necessary, does not pursue a legitimate aim and is not
based on reasonable grounds. Disenfranchisement cannot be put at the same level as
restrictions on freedom of movement and others, which are a natural, integral part of the
essence of such punishment as deprivation of liberty.

7.3  The Committee also notes the State party’s submission that the rights and freedoms
of persons and citizens can be restricted by federal laws to the extent necessary for the
protection of constitutional order, morality, health, rights and legal interests of others, and
the country’s security. It argued that the present case raises issues related to required
temporary limitation to rights, such as right to freedom of movement, freedom of
communication etc., of a certain category of persons, isolated from the society for acting
against the interests of the society.

7.4  The Committee recallsits genera comment No. 25 (1996) which states that the right
to vote and to be elected is not an absolute right, and that restrictions may be imposed on it
provided they are not discriminatory or unreasonable.® It also states that if conviction for an
offence is abasis for suspending the right to vote, the period for such suspension should be
proportionate to the offence and the sentence.* The Committee notes that, in the present
case, the deprivation of the right to vote is coextensive with any prison sentence and recalls
that, according to article 10, paragraph 3, of the Covenant, the penitentiary system shall
comprise treatment of prisoners the essential aim of which shall be their reformation and
social rehabilitation. It also recalls the Basic Principles for the Treatment of Prisoners.
Principle 5 indicates that “except for those limitations that are demonstrably necessitated by
the fact of incarceration, all prisoners shal retain the human rights and fundamental
freedoms set out in the Universal Declaration of Human Rights, and, where the State
concerned isaparty (...) the International Covenant on Civil and Political Rights(...)".

7.5  The Committee notes the State party’ s reference to earlier decisions of the European
Court of Human Rights. However, the Committee is also aware of the Court’s judgment in
the case Hirst v United Kingdon?, in which the Court affirmed that the principle of
proportionality requires a sufficient link between the sanction and the conduct and
circumstances of the individual concerned. The Committee notes that the State party,
whose legislation provides a blanket deprivation of the right to vote to anyone sentenced to
a term of imprisonment, did not provide any arguments as to how the restrictions in this
particular case would meet the criterion of reasonableness as required by the Covenant. In
the circumstances, the Committee concludes there has been a violation of article 25 alone
and in conjunction with article 2, paragraph 3, of the Covenant. Having come to this
conclusion, the Committee does not need to address the claim regarding the violation of
article 2, paragraph 1, of the Covenant.

GE.11-45856

3 Official Records of the General Assembly, Fifty-first Session, Supplement No. 40, vol. | (A/51/40

(Val. 1)), annex V, para. 15.

* |bid., para. 14.
5 Hirst v. United Kingdom, application 74025/01, adopted on 6 October 2005, para. 71.
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8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated article 25 alone and in conjunction with article 2, paragraph 3, of
the International Covenant on Civil and Political Rights.

9. In accordance with article 2, paragraph 3 (@), of the Covenant, the State party is
under an obligation to amend its legislation to comply with the Covenant and provide the
authors with an effective remedy. The State party is also under an obligation to prevent
similar violationsin the future.

10. Bearing in mind that, by becoming a State party to the Optional Protocol, the State
party has recognized the competence of the Committee to determine whether there has been
aviolation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognized in the Covenant, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to its
Views. The State party is also requested to publish the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present

report.]
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Individual opinion by Committee members Mr. Krister Thelin and Mr.
Michael O’ Flaherty (dissenting)

The majority has found a violation in the present case. We respectfully disagree. In
our view the reasoning and the disposition of the majority from paragraph 7.4 and onward
isflawed.

General comment 25 states that the right to vote and to be elected is not an absolute
right and that restrictions may be imposed on it, provided they are not discriminatory or
unreasonable. It also states that if conviction for an offence is a basis for suspending the
right to vote, the period for such suspension should be proportionate to the offence and the
sentence. The norm which follows from general comment 25 should be used in interpreting
whether a violation of the Covenant has occurred in the case before us, instead of some
form of extended proportionality test, as might be inferred from the European Court of
Human Rights in the case Hirst v. United Kingdom and which seemingly has inspired the
majority. In the circumstances of the present case, where the authors were found guilty of
abuse of power and of organizing a criminal group dealing with drugs, kidnapping and
racketeering, we consider that the restriction, which is limited only to the duration of the
prison sentence, cannot be considered unreasonable or disproportionate. In such
circumstances, we cannot conclude there has been a violation of article 25 either alone or in
conjunction with, article 2, paragraphs 1 and 3, of the Covenant.

(Sgned) Krister Thelin
(Signed) Michael O’ Flaherty

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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I ndividual opinion by Committee members Mr. Gerald L. Neuman and
Ms. lulia Antoanella M otoc (concurring)

Wejoin in the Committee's finding of aviolation of Article 25 of the Covenant, and
we write separately in the hope of averting any public misunderstanding of what the
Committee has done.

Article 25 provides that al citizens have the right to vote at genuine periodic
elections by universal and equal suffrage without unreasonable restrictions.

The State party denies the right to vote to all convicted prisoners for the entire
period of their imprisonment. It does not matter how long or short the sentence is, or what
the nature of the crime had been. We agree with the Committee that this restriction on the
right to vote is not reasonable.

The mere fact that the authors are detained does not justify denial of the right to
vote. The Committee has previoudly pointed out that persons who are detained but have not
yet been convicted should enjoy the right to vote.? Even as to convicted prisoners, diverse
societies have found it feasible to organize voting procedures, such as absentee ballots, for
some categories of citizensin prison.

The Committee does not say that all convicted prisoners must be permitted to vote,
or that a particular category of convicted prisoners must be permitted to vote. Article 25 is
consistent with a wide range of reasonable approaches to this question.

The Committee does not even take a position on whether the authors of the present
communication should be permitted to vote under legislation that the State party adopts in
the future. It concludes only that the State party has denied them the right to vote without
identifying any reasonable legal basis for its action.

We agree with this conclusion.
(Sgned) Gerald L. Neuman
(Sgned) lulia Antoanella M otoc

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

& General comment No. 25 (1996) on the right to participate in public affairs, voting rights and the right
of equal accessto public service, Official Records of the General Assembly, Fifty-first Session,
Supplement No. 40 (A/51/40), Vol. |, annex V, para. 14.

b See, for example, Roach v. Electoral Commissioner, [2007] HCA 43, paras. 9-10 (High Court of
Australia 2007) (opinion of Gleeson, C.J.); Minister of Home Affairs v. National Institute for Crime
Prevention and the Re-Integration of Offenders, 2004(5) BCLR 445, paras. 47-51 (Constitutional Ct.
of South Africa2004) (opinion of Chaskalson, C.J.). Other examples of hon-European States parties
where some categories of convicted prisoners have the right to vote include Bangladesh, Belize,
Canada, Ghana, Papua New Guinea, and Trinidad and Tobago; one could a so take note of practicein
the states of Maine and Vermont in the United States of America.

Meanwhile, the European Court of Human Rights has continued to devel op its own approach to issues
of voting rights, in cases such as Frodl v. Austria, App. No. 20201/04 (2010) (regarding convicted
prisoners), and Kiss v. Hungary, App. No. 38832/06 (2010) (regarding persons with mental
disabilities).
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I ndividual opinion of Committee member Mr. Fabian Omar Salvioli
(concurring)

1. | have gone along with the Committee’s decision in the case of Yevdokimov and
Rezanov v. Russian Federation (communication No. 1410/2005); however, | wish to set out
some thoughts because, athough | do not disagree with the settlement of the case, |
consider that the right to vote of persons deprived of their liberty warrants further
examination within human rights bodies, including the Committee.

2. The International Covenant on Civil and Political Rights is a human rights
instrument. As a general rule, States must guarantee the rights contained within it;
restrictions may be placed on any right only when the Covenant expressly so permits. The
extent of such restrictions must be as narrow as possible and must meet standards of
necessity, proportionality, purpose, non-discrimination and minimum impact.

3. There are three fundamental provisions to consider in the present case, namely
article 5, paragraph 1, and articles 10 and 25 of the International Covenant on Civil and
Political Rights. Article 5, paragraph 1, prohibits States from limiting any rights to a grester
extent than is provided for in the Covenant.

4, Article 25 of the Covenant refers to the rights of citizens, which, it expressly states,
are to be enjoyed “without unreasonable restrictions’. The question, then, is which
restrictions can be applied without violating that provision.

5. General comment No. 25, adopted in 1996, expressly indicates that “if conviction
for an offence is a basis for suspending the right to vote, the period of such suspension
should be proportionate to the offence and the sentence” (para. 14). | think that the
Committee must revise this opinion and also take into account general comment No. 21,
adopted in 1992, on humane treatment of persons deprived of liberty (article 10 of the
Covenant), which indicates that such persons “may not be subjected to any hardship or
constraint other than that resulting from the deprivation of liberty”, and that they must
“enjoy all the rights set forth in the Covenant, subject to the restrictions that are
unavoidablein aclosed environment” (para. 3).

6. The human rights system is awhole. Taking a fragmented approach to it may reduce
the scope for protection of rights below its maximum. This matters for the “ useful effect” of
the Covenant that must be guaranteed in every interpretation of it, either by the Committee
or by a State party.

7. It is hard to see how deprivation of the right to vote could ever constitute, in the
terms of the aforementioned general comment No. 21, a “restriction that is unavoidablein a
closed environment”. The criminal justice system, and all public policy, must be understood
from a human rights perspective; within this context, punishment must never involve
measures that are not intended to rehabilitate convicted persons, and | cannot understand
how deprivation of the right to vote used as a form of punishment can have a rehabilitative
effect.

8. Hence, in the outcome of its consideration of the present communication the
Committee could have indicated that the violation of article 25 should be read not only in
conjunction with article 2 but also with article 10, paragraph 3, of the International
Covenant on Civil and Political Rights.

(Signed) Fabidn Omar Salvioli

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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H. Communication No. 1412/2005, Butovenko v. Ukraine
(Views adopted on 19 July 2011, 102nd session)*

Submitted by: Aleksandr Butovenko (not represented by
counsel)

Alleged victim: The author

Sate party: Ukraine

Date of communication: 28 March 2005 (initial submission)

Subject matter: Sentence of life imprisonment after torture
and unfair trial

Procedural issue: Lack of substantiation of claims

Substantive issues: Effective remedy; no derogation from article

7; torture, cruel, inhuman or degrading
treatment or punishment; right to humane
treatment and respect for dignity; right to a
fair hearing by an independent and impartial
tribunal; right to be presumed innocent; right
to adequate time and facilities for the
preparation of defence; right to be heard in
person or through legal assistance; right to
obtain the attendance and examination of
witnesses; right not to be compelled to testify
against oneself or to confess quilt; prohibition
of imposition of a heavier penalty than the
one that was applicable at the time when the
crimina offence was committed; retroactive
application of the law with lighter penalty

Articles of the Covenant: 2; 7,9, paragraph 1; 10, paragraph 1; 14,
paragraphs 1, 2, 3 (b), (d), (€) and (g); and 15,
paragraph 1

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 19 July 2011,

Having concluded its consideration of communication No. 1412/2005, submitted to
the Human Rights Committee by Mr. Aleksandr Butovenko under the Optional Protocol to
the International Covenant on Civil and Political Rights,

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji lwasawa, Ms. Helen Keller, Mr. Rgjsoomer Lallah, Ms. Zonke Zanele
Majodina, Ms. lulia AntoanellaMotoc, Mr. Gerald L. Neuman, Mr. Michael O’ Flaherty, Mr. Rafael
Rivas Posada, Sir Nigel Rodley, Mr. Fabian Omar Salvioli, Mr. Krister Thelin and Ms. Margo
Waterval.
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Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mr. Aleksandr Butovenko, a Ukrainian national
born in 1975, who is currently serving alife sentence in Ukraine. He claims a violation by
Ukraine of his rights under article 2; article 7; article 9, paragraph 1; article 10, paragraph
1; article 14, paragraphs 1, 2, 3 (b), (d), (e) and (g); and article 15, paragraph 1, of the
International Covenant on Civil and Political Rights. The Optional Protocol entered into
force for the State party on 25 October 1991. The author is not represented.

The facts as presented by the author

Inquiry and pretrial investigation

2.1  On 24 December 1999, the author on his own initiative came to the district police
department of Vasilkov city, where he was arrested on suspicion of having committed a
murder of two individuals on 13 December 1999. Shortly thereafter, he was interrogated by
the police inquiry officers, in the absence of a lawyer and investigator and without having
been explained his rights. During this interrogation, the author described what he knew
about the crime in question. He was then placed in a punishment cell of the temporary
confinement ward (1VS) located in the same building.

2.2 The author submits that there was no lawful reason for placing him in a punishment
cell; moreover, the cell in which he was kept was totally inappropriate for human beings.
Despite winter temperatures, there was no glass in the windows and no heating in the cell;
as a result, its walls were covered with frost and ice. Cold water was constantly dripping
from the faucet and it was impossible to close the tap. There was no bed and bedding in the
cell and the author had to slegp on the floor wrapped in his own clothes. He could sleep
only for very short periods of time, as he had to frequently stand up and move not to freeze.
The author spent three days in this punishment cell from which he was taken for
interrogations both during the day and at night.

2.3  Theauthor submits that he was placed in the punishment cell to force him to confess
that he was the mastermind and the actual perpetrator of the murder. The interrogations by
the police inquiry officers continued in the absence of a lawyer and investigator, and no
reports of interrogations were drawn up. The author was subjected to physical and
psychological pressure. He was beaten with fists, cables from electric appliances, rubber
truncheons and hammers, and kicked. The blows were extremely painful and targeted those
bodily parts where the traces were the least visible. The blows on the head were delivered
only when the author’s head was wrapped in clothes. The police inquiry officers a'so used
suffocating techniques on him. As for the psychological pressure, the author was frequently
brought for interrogations, detained in the punishment cell in the above-described
conditions, prevented from eating and sleeping and threatened with reprisals against his
father and a younger brother. To make the threats real, the inquiry officer would make the
author listen to the cries of his brother in the nearby room. The author submits that his
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brother was released after three days and underwent a medical examination to document the
injuries on his body.*

24  The author submits that, unable to withstand the torture, he had to incriminate
himself in the murder. He was then “passed on” to an investigator of the prosecutor’s office
for an “officia interrogation”. The author was warned by the police inquiry officers that he
should give the same self-incriminating testimony, otherwise the torture would continue as
soon as the lawyer and investigator |eft.

2.5 0On 27 December 1999, the author was allowed to see a lawyer for the first time and
was interrogated by the investigator as a suspect. He submits that, according to article 107
of the Criminal Procedure Code, the suspects are to be interrogated promptly or at least not
later than 24 hours after the arrest.

2.6  The author submits that he was introduced to alawyer, Mr. L.K., by the investigator
shortly before the interrogation. It was not explained to him whether he was expected to
pay for this lawyer’s services. He told the lawyer that he was subjected to beatings to make
him confess and showed the lawyer visible injuries on his body. The lawyer, however,
refused to request a medical examination and advised the author to say what the inquiry
officers wanted him to say, otherwise they would continue beating him until he gave the
“necessary” testimony to the investigator in the lawyer’s presence. The author states that he
was so shocked by the lawyer’s advice and felt so powerless, that he could not tell the truth
to the investigator and repeated what he was instructed to say by the inquiry officers and
the lawyer. Shortly thereafter, he was transferred from the punishment cell to an ordinary
cell.

2.7  The author states that the ordinary cell was much warmer and he was finally able to
deep and eat. Only half of the ordinary cells in the IVS had metal beds, therefore, in the
remaining cells the inmates had to sleep on the floor. No bedding was provided, in some
cells inmates were distributed a few dirty stinking mattresses and, in the absence of such
mattresses, inmates had to wrap themselves in their own clothes. More than ten inmates at a
time were kept in a cell that was meant for two to three persons, there was no other
furniture in the cell, and the lighting and the fresh air supply was insufficient. While being
detained in the IVS, the author was not taken for an outdoor walk even once; he was not
allowed to see his family members and to exchange correspondence with them. The author
submits that it was unthinkable to complain about the beatings to which he had been
subjected, and the conditions of detention and to renounce the services of the lawyer, Mr.
L.K., while he was detained in the IVS, asit would have been “equal to asuicide”.

2.8  On 11 January 2000, the author was transferred to the Kiev detention centre (SIZO).
He submits that, according to the law,?> he was supposed to be transferred to the SIZO
within three days but he had to remain in the IVS for 19 days for the marks of beatings to

disappear.

2.9 On 17 February 2000, the author requested a meeting with the Head of the SIZO,
described the beatings to which he had been subjected in the IVS of Vasilkov city and
requested not to be transferred back to that IVS. On 17 February 2000, the author submitted
a written complaint to the Kiev Regional Prosecutor’s Office, describing the “unlawful
investigation methods’ to which he was subjected in the IVS of Vasilkov city, and stating
that his co-accused, Mr. R.K., had committed suicide in that place of detention as aresult of
torture.

1 A copy of the medical certificate dated 29 December 1999 and issued in the name of the author’s
brother, Mr. V.B., isavailable onfile.
2 Referenceis made to article 155, part 4, of the Criminal Procedure Code.
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2.10 On 22 February 2000, the author was transferred back to the IVS of Vasilkov city
and he serioudly feared for his life while being transported there from the SIZO. This time,
however, he was not subjected to beatings and remained in the IVS until 21 March 2000.
As before, the author was not taken outdoors even once; he was not allowed to see his
family members or to exchange correspondence with them.

211 On 10 March 2000, a senior assistant of the Vasilkov Inter-District Prosecutor
guestioned the investigator in charge of the author’s criminal case and a number of officers
of the IVS of Vasilkov city, who stated that the author had not been subjected to any
physical pressure, had not requested medical assistance and had not complained about the
police inquiry officers. When questioned by the senior assistant of the Vasilkov Inter-
District Prosecutor, the author described the place, methods and duration of the beatings to
which he had been subjected. Although he did not know the names of the officers who beat
him and could not name them, the author confirmed that he would be able to recognize
them. No further actions, however, were undertaken by the senior assistant of the Vasilkov
Inter-District Prosecutor. There was no confrontation with the officers who had allegedly
beaten the author, no medical examination was carried out and no cellmates were
guestioned who could have attested that he had been subjected to beatings. Instead, on 10
March 2000, the senior assistant of the Vasilkov Inter-District Prosecutor took a decision
not to initiate criminal proceedings with regard to the unlawful actions of the police inquiry
officers.

2.12 On 21 March 2000, the author was transferred to the Kiev SIZO. On an unspecified
date, the author renounced the services of the lawyer, Mr. L.K., and requested his parents to
hire another lawyer who subsequently represented him at the remaining period of the pre-
trial investigation and in court. In the presence of a new lawyer, the author retracted his
self-incriminating testimony obtained under physical and psychological pressure and
effectively in the absence of a lawyer, and repeated hisinitial testimony given oraly at the
time of his arrest.

Death in custody of the co-accused

2.13 The author’s co-accused, Mr. R.K., was arrested by the police inquiry officers at
home on the same day as the author, i.e. 24 December 1999, and brought to the district
police department of Vasilkov city. On the same day, he allegedly confessed, in writing, to
have committed the murder in question and stated that the author was the mastermind and
the actual perpetrator of the murder. On 1 January 2000, Mr. R.K. died in custody. The
author submits that he does not believe in the official version that Mr. R.K. had committed
suicide and argues that it was used to cover up the interrogation methods used on him.

2.14 The author submits that, according to the report of 1 January 2000, the only injury
found on the body of Mr. R.K. was a congtriction mark on his neck. An internal
investigation into the death of Mr. R.K. was carried out on 4 January 2000. A report of this
internal investigation referred to the report of 1 January 2000 and concluded that Mr. R.K.
was not subjected to any physical or psychological pressure by the police inquiry officers
while being detained in the IVS. The author states that, according to the forensic medical
report of the Kiev Regional Bureau of Forensic Medical Examination of 3 January 2000,
there were numerous bodily injuries, such as scratches and bruises, on the body of Mr.
R.K.; these injuries were inflicted by blunt objects at least four to seven days before the
death of Mr. R.K. and were unrelated to the cause of the death. The author argues that the
injuries in question were in fact the marks of beatings by the police inquiry officers, since
on the day of hisdeath, Mr. R.K. had already been in detention for eight days.

2.15 The author refers to a handwriting examination report of 14 June 2001 ordered by
the author’s mother, according to which the text of the “confession” written by Mr. R.K. on
24 December 1999, as well as of his interrogation report, were written by Mr. R.K. in co-
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authorship and as dictated by someone with more developed writing and speaking skills
than Mr. R.K. and with well-developed skills of collecting and documenting information of
probative value. According to the same report, the above-mentioned documents were
written by Mr. R.K. in a state of stress, which might have been caused, inter alia, by an
extreme situation, psychological threats, serous sickness or physical pain. The author
claims that, according to the report, the testimony of Mr. R.K. in the part implicating the
author in the murder had been dictated to Mr. R.K. by the police inquiry officers.

2.16 The author submits that Mr. R.K. was planning to feign a suicide in order to be
brought to the hospital and to undergo a medical examination to document the injuries on
his body. He claims that Mr. R.K. was still alive when he was found on 1 January 2000 and
that he was ‘finished off’ by the police inquiry officers to cover up the interrogation
methods used by them.

Preliminary consideration of the criminal case®

2.17 On 27 August 2000, the pretrial investigation was completed and the author’'s
criminal case was transmitted to the court. On 15 September 2000, the Kiev Regional Court
conducted a preliminary consideration of the author’s criminal case and resolved that there
were no grounds for dismissing or suspending proceedings, the indictment corresponded to
the facts of the case and was drawn up in compliance with the Criminal Procedure Code
and the measures of restraint imposed on the author (placement in custody) should remain.

2.18 Only ajudge of the Kiev Regional Court, two assessors and a prosecutor took part in
the preliminary hearing. The author submits that, although the court effectively considers
the criminal case in full, i.e. on points of law and on the merits, the Criminal Procedure
Code does not alow for the participation of either the accused or hisher lawyer in the
preliminary hearing. According to article 239 of the Crimina Procedure Code, the
prosecutor has a right to take part in the preliminary hearings and the prosecutor did
participate in the preliminary hearing of his criminal case. The author adds that, whereas
article 252 of the Criminal Procedure Code gave a right to the prosecutor to make an
objection against the court ruling issued at the end of the preliminary hearings, the author
himself was not even provided with a copy of that ruling and, therefore, could not appeal it.

Proceedingsin trial court

2.19 On 3 October 2000, the first public hearing of the author’s criminal case by the Kiev
Regional Court took place. The trial chamber included the same judge and two assessors
who conducted a preliminary consideration of the author’s criminal case on 15 September
2000. In court, the author and the other co-accused, Mr. A.K. and Mr. G.D., stated on
numerous occasions that they were subjected to unlawful investigation methods, i.e. torture,
by the police inquiry officers at the pretrial investigation. The author also drew the court’s
attention to the contradictions between the conclusions of the internal investigation and the
forensic medical report in relation to the death in custody of Mr. R.K.

2.20 On 16 October 2000, the Kiev Regional Court issued a ruling, requesting the Kiev
Regional Prosecutor’s Office to conduct an additional investigation into the injuries on the
body of Mr. R.K. that, according to the forensic medical report, were unrelated to the cause
of his death. The Kiev Regional Prosecutor commissioned with the requested additional
investigation the same investigator who was in charge of the author’s criminal case and
drew up the report of 1 January 2000. On 31 October 2000, this investigator took a decision

According to the Criminal Procedure Code of Ukraine (chap. 23), the first stage of the proceedingsin
trial court is a preliminary consideration of the criminal case.
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not to initiate criminal proceedings with regard to the death in custody of Mr. R.K. The
author submits that, unsurprisingly, the additional investigation was conducted in a biased
and superficial manner, was based on the materials of the internal investigation of 4 January
2000 and did not provide any explanations with regard to the circumstances that led to the
appearance of numerous bodily injuries on the body of Mr. R.K. while he was in custody.

2.21 The Kiev Regiona Court continued to consider the author’s case as soon as it
received the conclusions of the additional investigation and dismissed all the motions that
were submitted by the author and his lawyer with the aim to exclude the inculpating
evidence that was obtained unlawfully and in violation of article 62 of the Constitution,
including the “confession” written by Mr. R.K. on 24 December 1999. The Court stated
that the evidence was obtained in full compliance with al requirements of the criminal
procedure law. A challenge to the court submitted by the author’s lawyer was also
dismissed.

2.22 0On 21 December 2000, the Kiev Regional Court convicted the author on counts of
robbery with violence (art. 142, part 3, of the 1960 Criminal Code) and premeditated
murder under aggravated circumstances (art. 93, clauses (@), (d), (f), (g) and (k)). He was
sentenced to life imprisonment, and the seizure of his property. The Kiev Regional Court
heard witness testimonies of five police inquiry officers. These officers testified that they
had not drawn up any reports of interrogations and had not subjected the accused to any
physical or psychological pressure. The court concluded that these officers did not produce
any procedural documents and did not carry out any procedural actions that could be used
as evidence in court. The court also took into account that neither the author nor any of the
co-accused complained about the use of unlawful investigation methods by the
investigators that were in charge of the pretrial investigation. The court concluded that the
author decided to change his testimony after he had learned about the death of Mr. R.K.
with the aim to avoid criminal liability.

Objectionsto the trial transcript

2.23 On an unspecified date, the author submitted to the Kiev Regional Court, pursuant to
article 88 of the Criminal Procedure Code, his objections to the trial transcript of the first
instance court. The author complained that the trial transcript was incomplete and
inaccurate and that substantial parts of the statements and remarks were missing altogether,
other statements were distorted and most of the motions submitted by the author and his
lawyer, including a challenge to the court, were not reflected at all. On 2 February 2001,
these abjections were examined by the same trial chamber that had handed down the
judgment of 21 December 2000 and were dismissed as “not corresponding to reality” and
“invented”. Neither the author nor his lawyer took part in the court hearing, because the
court had failed to notify the author about the date of the hearing and a participation of the
lawyer was not provided for by law. The author submits that the same prosecutor who took
part in the consideration of his criminal case by the first instance court, also participated in
examination of the author’s objections to the tria transcript. The author adds that he was
unable to appeal the court ruling of 2 February 2001 for the lack of the relevant procedure
in the State party’s law.

Cassation proceedings

2.24 On an unspecified date, the author submitted a cassation appeal to the Supreme
Court against the judgment of the Kiev Regional Court of 21 December 2000. On 10 March
2001, he submitted an additional cassation appeal. He complained, inter alia, that the first
interrogation and the first meeting with a lawyer took place more than 72 hours after his
arrest. He also complained about the use of unlawful interrogation methods (torture),
lengthy detention in the IVS in inhuman conditions, biased investigation into the death of
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Mr. RK., dismissal of al the motions submitted by him and his lawyer, imposition of a
heavier penalty than the maximum penalty allowed under the State party’s law, lack of
impartiaity of the first instance court and dismissal of his objections to the trial transcript.
On unspecified dates, the author’s lawyer aso submitted a cassation appeal and an
additional cassation appea to the Supreme Court. The author was represented at the
cassation proceedings by his lawyer, since the court decided, pursuant to article 358 of the
Criminal Procedure Code, that his participation was not “worthy”. On 22 March 2001, the
Supreme Court withdrew article 93, clause (g), of the Crimina Code from the author’s
judgment of 21 December 2000 and upheld it in the remaining part.

2.25 On an unspecified date, the author unsuccessfully appealed the decision of the
Supreme Court through the supervisory review procedure.

Sentence of life imprisonment

2.26 The author submits that, at the time when the crime for which he was sentenced to
life imprisonment had been committed, the heaviest penalty that could have been imposed
in Ukraine was 15 years' imprisonment. He explains that, the new Constitution entered into
force on 21 June 1996 and that article 27 of the Constitution proclaimed an inalienable right
to life of every person. Article 93 of the Criminal Code, however, provided for two types of
punishment for murder at that time: between 8 and 15 years' imprisonment and the death
penalty. According to clause 1 of the transitional provisions of the Constitution, from the
moment of its adoption the laws remained in force to the extent that they did not contradict
the Constitution. According to clause 2 of the decision of the Plenum of the Supreme Court
of 1 November 1996, the courts were instructed to evaluate the compatibility of provisions
of every law with the Constitution while they were considering cases and, whenever
necessary, to directly apply the provisions of the Constitution. The author argues, therefore,
that all provisions of the Criminal Code that envisaged an imposition of the death penalty,
such as article 93, should have been considered unconstitutional from the entry into force of
the Constitution. In other words, the author continues, at the time when the crime for which
he was convicted had been committed (13 December 1999), the death penalty could no
longer be applied.

2.27 The author adds that, due to the moratorium on the execution® of death sentences
proclaimed by the President of Ukraine on 11 March 1997, the death penalty de facto
ceased to exist in Ukraine. Imposition of the death penalty in 1999 would have aso
breached a pledge to abolish the death penalty undertaken by Ukraine at the time of its
accession to the Council of Europe on 9 November 1995.

228 0On 29 December 1999, the Constitutiona Court declared the death penalty
uncongtitutional. On 22 February 2000, the Parliament (Verhovnaya Rada) adopted a law
“On amendments to the Criminal Code, the Criminal Procedure Code and the Correctional
Labour Code”, which entered into force on 4 April 2000. The law introduced a new type of
punishment into the Criminal Code, i.e. life imprisonment. The author states that, according
to the “transitional law” that was in force from 29 December 1999 to 4 April 2000, the
heaviest penalty that could be imposed was 15 years imprisonment.® The author argues
that, if the applicable law has changed more than once between the time when the crime
was committed and the conviction of the alleged perpetrator, this person should benefit
from the version of the law that ensures the most favourable legal consequences for him. In
other words, the State party’s courts should have applied the most favourable version of the

Emphasis added.
In support of his claim the author provides a copy of aletter dated 30 October 2000 from the First
Vice-Chancellor of the State Legal Academy of Ukraine to the Deputy Chair of the Supreme Court.
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Criminal Code — the “transitional law” — in imposing the penalty on the author. The
author submits that the law of 22 February 2000, that introduced life imprisonment, should
not be applied retroactively to him, because it provided for a heavier penalty than the one
under the “transitional law” .

The complaint

Articles 7 and 10 of the Covenant

3.1  The author submits that a cumulative effect of unlawful detention, beatings, threats
of reprisals against his family, placement in a punishment cell, lengthy detention in
inhuman conditions (from 24 December 1999 to 11 January 2000 and from 22 February
2000 to 21 March 2000), incommunicado detention, lack of legal assistance and the death
of Mr. R.K. caused him very strong physical and psychological suffering, as well as a
feeling of fear, vulnerability, depression and inferiority. Given the fact that the above-
mentioned unlawful investigation methods were deliberately used against him with the aim
of compelling him to testify against himself, the author submits that they should be
qualified as torture. He further submits that in light of its obligations under article 2 of the
Covenant, the State party has to investigate allegations of treatment contrary to articles 7
and 10 of the Covenant promptly and impartialy. The author claims that a pro forma and
superficial investigation into his allegations of being subjected to physica and
psychological pressure that resulted in unfounded and erroneous decision of 10 March 2000
not to initiate criminal proceedings did not fulfil the requirements of articles 7 and 10 of the
Covenant, read in conjunction with article 2.

Article 9, paragraph 1, of the Covenant

3.2  The author submits that at the time of his arrest by the police inquiry officers on 24
December 1999, none of the grounds for arrest enumerated in article 106, parts 1 and 2, of
the Criminal Procedure Code were applicable. Therefore, his deprivation of liberty was not
based on the grounds established by law and resulted in aviolation of article 9, paragraph 1,
of the Covenant. In addition, the police inquiry officers failed to comply with the following
procedural requirements set forth by the Criminal Procedure Code:

@ Prior to b interrogating the author for the first time in his capacity of a
suspect, to explain his right to be represented by a lawyer and to draw up a respective report
(art. 21 of the Criminal Procedure Code);

(b)  To provide the author with access to a lawyer from the moment of detention
(art. 44, part 2, of the Criminal Procedure Code);

(c)  Tointerrogate the author promptly in his capacity of a suspect (art. 107, part
2, of the Criminal Procedure Code);

(d) To explain the author's rights as a suspect (art. 43-1 of the Criminal
Procedure Code);

(e)  To provide the author with an opportunity to defend himself pursuant to the
procedure established by law (art. 21, part 2, of the Criminal Procedure Code);

()] To indicate in the arrest report, inter aia, the explanations provided by the
arrested person and to explain to him, pursuant to article 21, part 2, of the Criminal
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In support of his claim the author provides a copy of aletter dated 13 November 2000 from the
Chancellor of the Bar Institute affiliated with the Kiev State University to the Deputy Chair of the
Supreme Court.
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Procedure Code his right to have a meeting with a lawyer (art. 106, part 3, of the Criminal
Procedure Code).

Article 14 of the Covenant

3.3  The author submits that the fair trial guarantees of article 14 of the Covenant aso
apply to the pretrial investigations carried out by the police and prosecutor’s office.” He
claims, therefore, a violation of article 14, paragraph 3 (g), of the Covenant, as he was
subjected to unlawful interrogation methods from 29 December 1999 to 11 January 2000 to
compel him to give a self-incriminating testimony and to confess guilt. He adds that
subsequently and in violation of article 14, paragraphs 1 and 2, of the Covenant, he was
found guilty by the court, primarily on the basis of this testimony that was obtained

illegally.

3.4  The author submits that he did not have access to any lawyer for 72 hours and to a
lawyer of his choice for more than two months; he was deprived of the right to remain
silent; he was imposed an ex officio lawyer who was taking part in the proceedings only
pro forma and he was not explained his rights to defence after his arrest on 24 December
1999. He claims, therefore, a violation of his rights under article 14, paragraphs 3 (b) and
(d), of the Covenant.

3.5 The author submits that, contrary to the rule of law principle that every accused
should be given an opportunity to take part in al stages of the proceedings against him,
neither he nor his lawyer were alowed to take part in the preliminary consideration of his
criminal case by the Kiev Regional Court. Furthermore, contrary to the principle of the
equality of arms, the prosecutor did participate in this preliminary hearing. He adds that the
Kiev Regional Court did not eliminate any defects of the inquiry and pretrial investigation,
which in turn demonstrates that the court was biased and did not comply with the
requirements of the law of criminal procedure. The author also submits that, due to the fact
that the preliminary hearing of his criminal case was not public and he was not given a copy
of the court ruling of 15 September 2000, he was deprived of the opportunity to adequately
prepare for his defence at the next stage of the proceedings in the trial court. He claims,
therefore, that the above facts demonstrate that there was a violation of his rights under
article 14, paragraphs 1, 3 (b) and (d), read in conjunction with article 2, paragraph 3(a), of
the Covenant.

3.6  The author claims a separate violation of article 14, paragraph 1, of the Covenant,
since the same judge and two assessors who conducted a preliminary consideration of his
criminal case on 15 September 2000 participated in the proceedings of the first instance
court.?

3.7  The author submits that the facts summarized in paragraphs 2.3, 2.5, 2.13, 2.14 and
2.19 above, demonstrate that his conviction is based to a considerable extent on the
evidence obtained illegally by torture and other unlawful investigation methods and the
State party’s courts failed to recognize what is perceived by the author as a clear violation
of hisright to defence and other violations of the law of criminal procedure at the inquiry
and pre-trial investigation stage. Hence, he claims that there was a violation of article 14,
paragraphs 1 and 3 (g), of the Covenant.

The author refers to ECtHR 8 February 1996, 18731/91, Murray v. the United Kingdom.

Reference is made to the individua opinion submitted by Ms. Christine Chanet, Messrs. Kurt Herndl,
Francisco José Aguilar Urbina and Bertil Wennergren in relation to communication No. 240/1987,
Collinsv. Jamaica, Views adopted on 1 November 1991.
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3.8  The author submits that, despite the fact that there were serious grounds to believe
that the only other eyewitness of the murder of two persons on 13 December 1999, Mr.
R.K., was subjected to unlawful investigation methods to compel him to write a
“confession” on 24 December 1999 and, due to his death in custody, he was unable to
testify in court, it was that very same “confession” of Mr. R.K. that was used by the court
as key evidence in finding him guilty. The author claims, therefore, that there was a
violation of hisrights under article 14, paragraphs 1 and 3 (e), of the Covenant.

3.9  The author submits that the facts summarized in paragraph 2.23 above demonstrate
that there was a separate violation of article 14, paragraphs 1 and 3 (d), of the Covenant, as
far as the examination of his objections to the trial transcript on 2 February 2001 is
concerned.

3.10 The author states that the facts summarized in paragraph 2.24 above demonstrate
that there was a separate violation of article 14, paragraphs 3 (b) and (d), read in
conjunction with article 14, paragraph 1, and article 2, paragraph 3 (c), of the Covenant,
since he was not allowed to take part in the cassation proceedings and could not, therefore
defend himself in person.

3.11 The author submits that, by not explaining the legal grounds for sentencing him to
life imprisonment, the Kiev Regional Court has effectively deprived him of the possibility
to prepare for and to defend himself fully in the court of cassation, which in turn resulted in
a separate violation of article 14, paragraphs 1 and 3 (b), of the Covenant.

Article 15, paragraph 1, of the Covenant

3.12 The author claims that, by sentencing him to life imprisonment, the State party’s
courts have imposed a heavier penalty than the one that was applicable at the time when the
crime was committed and the one that was applicable under the “transitional law”, i.e. 15
years' imprisonment. The author argues that if the relevant penalty has changed more than
once between the time when the crime was committed and his conviction, he should benefit
from the version of the law that ensures the most favourable legal consequences for him.

State party’ s observations on the merits

4.1  On 20 February 2006, the State party submitted its observations on the merits of the
communication. It adds that the fact that it does not deal with every single claim raised by
the author does not imply that the claims are conceded.

Article 2 of the Covenant

4.2  Asfor the aleged violation of article 2 of the Covenant at the stage of preliminary
consideration of the criminal case, the State party concedes that there is no remedy for the
accused at this stage of the proceedings to appeal the court’s refusal to consider his or her
petitions. It adds that consideration of the case is limited to the procedural issues
enumerated in article 242 of the Criminal Procedure Code and does not touch upon the
merits. The State party refers to the commentary on article 240 of the Criminal Procedure
Code, according to which “arefusal to uphold a petition is not subject to appeal, though this
in no way prevents the petitioner from submitting the same petition at the merits stage’®
where the remedy in fact exists. It submits that there is no violation of article 2 of the
Covenant, since the ruling of the Kiev Regional Court of 15 September 2000 did not “affect

GE.11-45856

Scientific and Practical Commentary to the Criminal Procedure Code of Ukraine (eds. Boyko V.F.
and Goncharenko V.G.), 1997, Kiev, Jurincom Inter, commentary on article 240, p. 294.
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the author’s position of an accused before the court” (the court dealt exclusively with
procedural issues) and afortiori there existed aremedy at the merits stage.

Article 7 of the Covenant

4.3  With regard to the alleged violation of article 7 of the Covenant, the State party
refers to the facts of the communication summarized in paragraphs 2.3 and 2.14 above and
submits that the author did not provide any evidence in support of his alegations of being
subjected to beatings and other physical and/or psychological pressure. It argues that the
author’s reference to the medical documents issued for other individuals cannot be
considered by analogy as an evidence of the same treatment of the author himself and,
therefore, these documents should not be interpreted by the Committee as corroborating his
alegations under article 7. The State party refers to the decision on admissibility of the
European Court of Human Rights (ECHR) in Chizhov v. Ukraine, concluding that “in the
absence of any substantiation whatsoever, the complaint [of beatings] is manifestly
unfounded” . ™

4.4  As for the author’'s claims about inhuman conditions of detention, the State party
submits that he failed to exhaust domestic remedies in relation to these allegations.
Complaints about “inadequate’ conditions of detention are to be submitted under articles
248'-248° of the Civil Procedure Code.

45  With regard to the author’'s claims that his incommunicado detention from 24
December 1999 to 11 January 2000 and from 22 February 2000 to 21 March 2000
amounted to torture within the meaning of article 7 of the Covenant, the State party notes
the distinction between “torture” and “inhuman or degrading treatment” made by the
ECtHR.™ It submits that it can hardly be imagined that the incommunicado detention has
caused sufficiently serious and cruel suffering to the author for it to be considered as
torture. The State party argues that the author’s detention was not incommunicado. Firstly,
he was not detained “without means of communication”, since he had at least formally
communicated with his lawyer. The State party adds that it has fulfilled its obligation to
provide free legal assistance in criminal cases and notes that a State cannot be held
responsible for every shortcoming on the part of a lawyer appointed for lega aid
purposes.’”> Secondly, the author was not detained in solitary confinement, since in his
communication to the Committee he complained about the investigator’ s failure to question
his cellmates who could have attested that he had been subjected to beatings.

Article 9 of the Covenant

4.6  Asfor the author’s claim that his arrest was arbitrary and in violation of article 9,
paragraph 1, of the Covenant, the State party refers to article 106, part 1, clause 2, of the
Criminal Procedure Code, according to which a suspect can be arrested “if the eye-
witnesses or victims point at that very individual as having committed a crime he/she is
suspected of”. It recalls that in the present case, the author came to the district police
department of Vasilkov city on his own initiative to confess and, therefore, statements of
eyewitnesses or victims should be substituted by his own testimony. In any case, the
investigator had to check at least prima facie the trustworthiness of the author’s testimony
prior to requesting the prosecutor’s authorization. The State party respectively submits that
the author’s arrest on 24 December 1999 complied with the requirements of article 106 of
the Criminal Procedure Code.

10 ECtHR 6 May 2003, 6962/02, Chizhov v. Ukraine.
M ECtHR 18 January 1978, Ireland v. the United Kingdom, Series A No. 25, pp. 66-67, para. 167.
2 ECtHR 13 May 1980, Artico v. Italy, Series A No. 37, p. 18, para. 36.
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4.7  Asto the author’s alegations summarized in paragraph 3.2 (a), (d) and (f) above, the
State party refers to the report of 27 December 1999 preceding the author’'s first
interrogation as a suspect, which bears the author’s signature and has the following text
written by him: “1 was explained my rights as a suspect. | wish to have alawyer, Mr. L.K.,
as my representative. My rights set forth in article 63 of the Congtitution are clear to me. |
wish to testify in relation to this crime”. The State party adds that the above-mentioned
report was signed afortiori by the lawyer, which proves that the author was represented and
his right to defence was respected. Although this report does not mention the time when it
was drawn up, the State party maintains that the author was explained his rights as a suspect
and had a meeting with the lawyer before his first interrogation. It adds that the author did
not provide any evidence to corroborate his allegations to the contrary (see para. 3.2 (b)
above).

48 The State party submits that it has complied with the requirement to promptly
interrogate the author in his capacity of a suspect (see para. 3.2 (c) above). It submits that
the State party’s law allows detaining the suspects for 72 hours during which a decision has
to be taken on whether to place them into custody or to release them. In the present case,
the author was interrogated three days after being detained and as soon as his placement
into custody was authorized by the prosecutor.

4.9  With regard to the author’s allegations summarized in paragraph 3.2 (€) above, the
State party refers to the commentary on article 21 of the Criminal Procedure Code®
according to which the right to defence is guaranteed if the law provides the author as a
participant in the process with a set of procedura rights enabling him to defend his
interests; provides him with a right to have a lawyer; and obliges the investigator,
prosecutor and the court to respect these rights. The State party submits that in the present
case, the author was acknowledged to be a participant in the process, he was provided with
alawyer and his procedural rights were respected by the respective state bodies and courts.

Article 10 of the Covenant

4.10 Since the author’s allegations under article 10 of the Covenant are linked to his
alegations under article 7, the State party refers the Committee to its observations
summarised in paragraphs 4.3 to 4.5 above.

Alleged violations of article 14 of the Covenant

4.11 Asfor the author’s claim under article 14, paragraph 1, of the Covenant (see paras.
3.5 and 3.6 above), the State party explains that the preliminary consideration of the
criminal case is a separate stage of the proceedings where a court or an individual judge —
depending on the gravity of the crime — considers whether the pretrial investigation is
sufficiently complete for a trial court to examine the merits of the case* As far as
participation of the accused or hig’her lawyer in the preliminary consideration of the
criminal case is concerned, the commentary on article 240 of the Criminal Procedure Code
states that at this stage the court or an individual judge meet in private and the circle of
participantsis limited to the judge(s), a prosecutor and a court secretary. The accused or his
lawyer can be subpoenaed at the court’s or judge's discretion for this hearing following
their respective petitions.® No such petitions were submitted (those submitted were either
dismissed or irrelevant) in the present case and, therefore, the Kiev Regional Court had no
reason to subpoena the author or his lawyer. The State party maintains that the preliminary

GE.11-45856

13 See Scientific and Practical Commentary (note 9 above), commentary on article 21, p. 50.
4 |bid., commentary on article 237, p. 289.
5 |bid, commentary on article 240, p. 293.
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consideration of the criminal case had no impact on establishing the author’s guilt and,
therefore, there was no violation of his right under article 14, paragraph 1, of the Covenant.

4.12 With respect to the aleged violation of the author’s right under article 14, paragraph
3 (b), of the Covenant, the State party refers to the Committee’s jurisprudence™ and
submits that the author has failed to indicate what actions were taken by him and his lawyer
in order to get access to the case file materials or to request an adjournment. It concludes,
therefore, that there was no violation of the author’s right to have adequate time and
facilities for the preparation of his defence.

4.13 Asfor the author’s claim that he was not represented by a lawyer the first three days
after being arrested and that the ex officio lawyer failed to represent him in good faith, the
State party confirms that indeed the ex officio lawyer was assigned to the author on 27
December 1999 but argues that his first interrogation also took place on the same day and
that the author was represented by a lawyer during that interrogation. It adds that no
procedural measures were taken with regard to the author during the three-day period when
he was not represented by a lawyer. The State party refers to the Committee’s
jurisprudence™ and submits that the author was represented by a lawyer at every stage of
the proceedings against him and, accordingly, the absence of a lawyer from 24 to 27
December 1999 did not result in a violation of his right under article 14, paragraph 3 (d), of
the Covenant.

4.14 Asregards the effectiveness of the legal aid rendered by the ex officio lawyer, the
State party refers to the position of the ECHR in that “mere nomination does not ensure
effective assistance since the lawyer appointed for legal aid purposes may [...] shirk his
duties’ but “[i]f they are notified of the situation, the authorities must either replace him or
cause him to fulfil his obligations’.*® The State party submits that in his communication to
the Committee, the author does not claim that he had notified the State authorities about the
ineffectiveness of the ex officio lawyer. It concludes that the State party’s authorities
cannot be held responsible for the conduct of an ex officio lawyer, since the author failed to
notify them about his ineffectiveness.

4.15 As for the author’s claim under article 14, paragraph 3 (g), of the Covenant, the
State party refers to the Committee’s general comment No. 13 and recalls its observations
in relations to the author’s claims under article 7 and article 10 of the Covenant summarized
in paragraphs 4.3 to 4.5 and 4.10 above. It concludes that there was no violation of the
author’ s right not to be compelled to testify against himself or to confess guilt.

Article 15 of the Covenant

4.16 Asfor the author’s claims under article 15, paragraph 1, of the Covenant, the State
party submits that the problem raised by the author is of purely juridical character and
concerns the effect of law in time. The author’s contention that there was a moratorium on
the death penalty per se since 11 March 1997 when the President of Ukraine issued his
decree, is erroneous in as far as the President cannot amend the law (in particular, the
Criminal Code) by his decrees and, therefore, the death penalty continued to exist until 29

16
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18
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Reference is made to communication No. 610/1995, Henry v. Jamaica, Views adopted on 20 October
1998, para 7.5.

Communication No. 704/1996, Shaw v. Jamaica, Views adopted on 2 April 1998, para. 7.5.

See ECtHR, Artico v. Italy (note 12 above), p. 16, para. 33. The State party aso refersto ECtHR 19
December 1989, 9783/82, Kamasinski v. Austria.

General comment No. 13 (1984) on equality before the courts and the right to afair and public
hearing by an independent court established by law, Official Records of the General Assembly, Thirty-
ninth Session, Supplement No. 40 (A/39/40), annex VI, para. 14.
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December 1999 when the Constitutional Court declared unconstitutional the provisions of
the Criminal Code on the death penalty. Thus, at the time when the crime was committed,
article 93 of the Criminal Code provided for two types of punishment for murder: between
8 and 15 years imprisonment and the death penalty.

4.17 On 21 December 2000, the Kiev Regional Court convicted the author on counts of
premeditated murder of two individuals under aggravated circumstances for which the
courts generally impose the death penalty. Thus, bearing in mind the requirement that the
court shall apply the penalty that was in effect at the time when the crime was committed,
the Kiev Regional Court would have imposed the death penalty with regard to the author.
However, since this type of penalty was declared unconstitutional and replaced by life
imprisonment, which seems to be a more lenient one, the court sentenced the author to life
imprisonment.?® The State party submits that the courts have imposed a lawful penalty and,
therefore, there was no violation of the author’s rights under article 15, paragraph 1, of the
Covenant.

Author’s comments on the State party’s observations

51 On 30 April 2006, the author submitted his comments on the State party’s
observations and suggested that his claims that were not addressed in these observations
should be taken by the Committee as proven.®

Article 2 of the Covenant

5.2 The author notes that the State party itself has conceded that there was no remedy
for the author at the stage of the preliminary consideration of his criminal case to appeal the
court’s refusal to consider his petitions. He reiterates that his claim of a violation of article
2 should be examined in conjunction with his claims under article 14, paragraphs 1, 3 (b)
and (d), of the Covenant.

Articles 7 and 10 of the Covenant

5.3  The author reiterates his initial claim about the cumulative effect of a number of
factors that caused very strong physical and psychological suffering to him and insists that
the unlawful investigation methods deliberately used against him with the aim of
compelling him to give self-incriminating testimony should be qualified as torture.?

54  Asto the State party’s claim that the author failed to substantiate his claims under
article 7 and 10 of the Covenant, he refers to the judgment of the ECHR, recognizing that
alegations of torture in police custody are extremely difficult for the victim to substantiate
if he has been isolated from the outside world, without access to doctors, lawyers, family or
friends who could provide support and assemble the necessary evidence.? Given the fact
that the State party has failed to carry out a thorough and effective investigation into his
alegations of being subjected to unlawful investigation methods, as well asinto the injuries
of his brother, awitnessin his criminal case, and Mr. R.K, a co-accused, the author asks the
Committee to make afinding of aviolation of articles 7 and 10 of the Covenant.
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The State party also refersto ECtHR 22 June 2000, 32492/96, 32547/96, 32548/96, 33209/96 and
33210/96, Coéme and othersv. Belgium, para. 145.

Reference is made to communication No. 529/1993, Edwards v. Jamaica, Views adopted on 28 July
1997, para. 8.3.

See Artico v. Italy (note 11 above), p. 66, para. 167.

ECtHR 18 December 1996, 21987/93, Aksoy v. Turkey, para. 97.
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5.5  The author urges the Committee to apply the standard “beyond reasonable doubt”
when evaluating the material before it.* The author recalls that he, his brother, Mr. R.K.
and the other two co-accused, Mr. A.K. and Mr. G.D., were detained in the same IVS
during the same period of time and subjected to unlawful interrogation methods by the
same police inquiry officers. In addition to the author’ s attempts to complain about the use
of unlawful investigation methods described in his initial submission to the Committee, he
provides a copy of the interrogation reports of 19 April 2000 and 14 June 2000 in which he
explained that the self-incriminating testimony was obtained by the police inquiry officers
under physical and psychological pressure.

56 As to the author’'s claims about inhuman conditions of detention in the IVS of
Vasilkov city from 24 December 1999 to 11 January 2000 and from 22 February 2000 to 21
March 2000, he submits that these claims should be considered in the context of deliberate
use of unlawful investigation methods against him. The author recalls that these claims
have not been thoroughly, promptly and impartialy investigated by the State party’s
authorities despite his numerous complaints to the prosecutor’s office, the Kiev Regiona
Court and the Supreme Court. As for the State party’s argument that domestic remedies
have not been exhausted in relation to these alegations, the author submits that it is
incumbent on the State party claiming non-exhaustion to show that the remedy was an
effective one available in theory and in practice.

5.7  The author acknowledges that he did not initiate civil proceedings to challenge his
conditions of detention but he notes that the State party failed to explain how such
proceedings could have provided redress in his situation and to give any examples of
judicial proceedings on this matter by a convicted person to prove that such remedy offered
reasonabl e prospects of success.

5.8 Asfor the author’s claims in relation to the incommunicado detention, he reiterates
his argument about the cumulative effect of numerous factors, including incommunicado
detention, which caused very strong physical and psychological suffering to him. The
author insists that he was kept in solitary confinement for the first three days of his
detention and was transferred to the ordinary cell only after he gave a self-incriminating
testimony. He adds that he was de facto without any means of communication with the
outside world, since the ex officio lawyer who was imposed on him by the investigating
authorities was representing him only pro forma and was collaborating with the
investigating authorities in covering up their unlawful actions.

Article 9 of the Covenant

5.9 The author rejects the State party’s argument that he was arrested on 24 December
1999 in full compliance with the requirements of article 106 of the Criminal Procedure
Code and submits that he indeed came to the district police department of Vasilkov city on
his own initiative but notes that he did not confess to having committed a murder. He adds
that, contrary to the requirements of article 96 of the Criminal Procedure Code, his initial
oral testimony given at the time of his arrest was not documented in a report. Moreover, his
explanations about the circumstances in which the crime had been committed were not
reflected in the arrest report of 24 December 1999 and the protocol does mention that his
rights were explained to him.

5.10 The author explains in great detail that, at the time of his arrest, the State party’s
authorities failed to comply with the requirements of article 106, part 4, of the Criminal
Procedure Code. He submits that the State party has acknowledged that he was assigned a

24 See Artico v. Italy (note 11 above), para. 161.
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lawyer and interrogated for the first time in his capacity of a suspect only three days after
hisarrest, i.e. on 27 December 1999. The author recalls that, under article 107, part 2, of the
Criminal Procedure Code, a suspect is to be promptly interrogated and, under article 44,
part 2, of the Criminal Procedure Code, he or she has to be assigned a lawyer within 24
hours after the arrest. He adds that pursuant to article 46, part 3, clause 3, of the Criminal
Procedure Code, the participation of a lawyer was mandatory in his case. The author
concludes that the State party’s authorities violated provisions of the domestic law in
relation to his arrest and subsequent detention and, therefore, there was also a violation of
his rights under article 9, paragraph 1, of the Covenant.

Article 14 of the Covenant

5.11 With regard to the State party’s arguments summarized in paragraph 4.11 above, the
author recalls that at the time of the preliminary consideration of his criminal case, the
Criminal Procedure Code did not allow for the participation of either the accused or his or
her lawyer in the preliminary hearing and, therefore, they could not have petitioned the
court to subpoena them. The author also recalls that the Criminal Procedure Code in force
a the time of the preliminary hearing did not provide for a possibility of being provided
with a copy of the respective ruling and of appealing it. Moreover, he was provided with a
copy of the indictment only after the preliminary consideration of his criminal case by the
Kiev Regiona Court. The author maintains that there was a violation of his right under
article 14, paragraph 1, of the Covenant.

5.12 Asfor the State party’s argument that the preliminary consideration of the criminal
case had no impact on establishing his guilt, the author submits that in fact the Kiev
Regional Court did consider on 15 September 2000 a number of issues which are of crucia
importance for the merits of his criminal case, inter alia, whether his right to defence at the
inquiry and pretrial investigation stage was duly ensured, whether there were grounds for
dismissing or suspending the proceedings, whether there was sufficient evidence for the
examination of a case by the court, whether al individuas in relation to whom
incriminating evidence were gathered had been charged.® The author submits, therefore,
that the preliminary hearing of his crimina case by the Kiev Regional Court went far
beyond the procedural issues and amounted in fact to a consideration of the case in full. He
reiterates his initial claim that the participation of the same judge and two assessors who
conducted a preliminary consideration of his criminal case on 15 September 2000 in the
proceedings of the first instance court resulted in a separate violation of his right under
article 14, paragraph 1, of the Covenant.

5.13 The author rejects the State party’s argument that he has failed to indicate what
actions were taken by him and his lawyer in order to get access to the case file materials or
to request an adjournment and submits that the preliminary hearing of his case by the Kiev
Regional Court was not public and, therefore, he could not submit any petitions or appea
the ruling of 15 September 2000. He asks the Committee to declare that there was a
violation of article 14, paragraph 3 (b), of the Covenant.

5.14 The author recalls his claims summarized in paragraph 3.4 above, rejects the State
party’s arguments summarized in paragraphs 4.12 to 4.14 above and submits that the lack
of alawyer for 72 hours and a failure to explain to him the right to defence have as such
resulted in a separate violation of his right under article 14, paragraphs 3 (b) and (d), of the
Covenant. Moreover, it was within these 72 hours that the author was compelled to testify
against himself and to confess guilt — a confession that became a basis for his indictment
and subsequent conviction.
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5.15 The author states that, according to article 14, paragraph 3(d), of the Covenant, free
legal assistance must be assigned when an individua does not have sufficient means to pay
for it. In his case, he never requested the investigating authorities to assign him an ex
officio lawyer and his family has sufficient means to hire a lawyer. In fact, his family did
hire a lawyer, as soon as he managed to contact them through unofficial channels, since he
was deprived of official means of communication with the outside world. The author
submits that the State party cannot reproach him for not notifying the respective authorities
about the ineffectiveness of the ex officio lawyer. Firstly, this lawyer was imposed on him
by the investigating authorities through the use of torture and other unlawful investigation
methods. Secondly, the author refers to the interrogation report of 14 June 2000 in support
of his claim that he did complain to the State party’s authorities, including the prosecutor’s
office, about the ineffectiveness of the ex officio lawyer.

Article 15 of the Covenant

5.16 The author reiterates his initial claims under article 15, paragraph 1, of the
Convention.”® He maintains that he should have benefited from the version of the law that
ensures the most favourable legal consequences for him,* i.e. the “transitional law”.

5.17 Asto the penalty applicable at the time when the crime was committed, the author
submits, on 13 February 2011, that further to the signature by Ukraine of Protocol No. 6 to
the European Convention for the Protection of Human Rights and Fundamental Freedoms
on 5 May 1997, it was obliged to refrain from the imposition and/or execution of the death
sentences, i.e. acts which would defeat the object and purpose of the treaty.”® He submits
that the same legal stance was taken by the Constitutional Court of the Russian Federation
inits ruling of 19 November 2009.% The author, therefore, reiterates his initial claim that,
on 13 December 1999, i.e. the time of the crime for which the author has been convicted,
the heaviest penalty that could have been imposed in Ukraine was 15 years' imprisonment.

5.18 Asto the State party’s argument that, in the light of the requirement that the court
shall apply the penalty that was in effect at the time when the crime was committed, the
Kiev Regional Court would have imposed the death penalty with regard to the author, he
submits that there is nothing in the court decisions issued in his case by the State party’s
courts to support this argument. He adds that, under article 24 of the Criminal Code the
death penalty was considered an exceptional punishment, whereas under article 23,
paragraph 1-1, of the Criminal Code, life imprisonment is treated as an ordinary
punishment. The author refers to the principle of legal certainty of the crimina law,
guaranteed under article 15, paragraph 1, of the Covenant.*
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The author refers to aruling of the Supreme Court of Ukraine dated 13 February 2009, in which the
Supreme Court established that the heaviest penalty that could be imposed for a crime committed on 6
January 2000, i.e. when the “transitiona law” wasin force, was 15 years imprisonment. He also
refersto aruling of the Supreme Court of Ukraine dated 11 December 2009, in which the Supreme
Court established that the heaviest penalty that could be imposed for a crime committed at 10 p.m. on
4 April 2000, i.e. when the “transitional law” wasin force, was 15 years' imprisonment.

The author also refers to ECtHR 17 September 2009, 10249/03, Scoppola v. Italy (no. 2), paras. 100—
109 and 119-121.

The author refers to article 18 of the 1969 Vienna Convention on the Law of Treaties and ECtHR 19
October 2004, 17707/02, Melnychenko v. Ukraine, para. 64 (in relation to the 1951 Geneva
Convention).

See theruling of the Constitutional Court of the Russian Federation No. 1344-0 of 19 November
2009, para. 4.3 (available, in Russian, from www.ksrf.ru/Decision/Pages/default.aspx).

See Scoppola v. Italy (note 27 above), paras. 101-102. In support of his claims the author submitsa
copy of theruling of the Military Chamber of the Supreme Court of the Russian Federation dated 25
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I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

6.2 The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

6.3  Pursuant to article 5, paragraph 2 (b), of the Optional Protocol, the Committee is
precluded from considering any communication unless it has been ascertained that all
available domestic remedies have been exhausted; this rule does not, however, apply if it is
established that the application of domestic remedies has been or would be unreasonably
prolonged or would be unlikely to bring effective relief.

6.4 The State party has argued that the author failed to exhaust domestic remedies in
relation to his allegations about inhuman conditions of detention at the 1VS of Vasilkov
city, and stated that complaints about “inadequate” conditions of detention were to be
submitted under articles 248'-248° of the Civil Procedure Code. In this regard, the
Committee has consistently held that the State party must describe in detail which legal
remedies would have been available to an author in the specific case and provide evidence
that there would be a reasonable prospect that such remedies would be effective® A
general description of rights and remedies available is insufficient. The Committee notes
that the State party failed to explain how civil proceedings could have provided redressin
the present case. The Committee further notes that the author complained about inhuman
conditions of detention in his cassation appeal to the Supreme Court. The Committee
therefore considers that the requirements of article 5, paragraph 2 (@), of the Optional
Protocol, have been met and concludes that the claims in relation to conditions of detention
at the IVS of Vasilkov city submitted by the author under articles 7 and 10 of the Covenant
are admissible.

6.5 The Committee notes the author’s claims under article 14, paragraphs 1, 3 (b) and
(d), read in conjunction with article 2, paragraph 3 (a), of the Covenant, in relation to the
preliminary consideration of his criminal case, and the State party’s observations thereon.
The Committee observes that the author has not provided any substantiation in support of
his claim that the Kiev Regional Court had considered his criminal case on the merits at the
preliminary hearing. In these circumstances, the Committee considers that the author has
failed to substantiate, for purposes of admissibility, that his and his lawyer's non-
participation in the preliminary hearing of his criminal case resulted in a violation of his
rights under article 14, paragraphs 1, 3 (b) and (d), read in conjunction with article 2,
paragraph 3 (a), of the Covenant. This part of the communication is therefore inadmissible
under article 2 of the Optional Protocol.
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December 2006, which found that in establishing a penalty under article 102 of the Criminal Code of
the Russian Federation for the premeditated murder of two individuals, one could not be sentenced to
either the death penalty or life imprisonment, since the latter did not exist in the law in question and
there was a moratorium on the application of the death penalty in the Russian Federation. The Court,
therefore, established that the maximum term of imprisonment under article 102 of the Criminal Code
of the Russian Federation was 15 years' imprisonment.

See, for example, communication No. 6/1977, Sequeira v. Uruguay, Views adopted on 29 July 1980,
paras. 6 (c) and 9 (b).
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6.6 Inthe light of the above, the Committee further considers that the author has failed
to substantiate, for purposes of admissibility, his claim that the participation of the same
judge and two assessors who conducted a preliminary consideration of his criminal case on
15 September 2000 in the proceedings of the first instance court resulted in a violation of
his right under article 14, paragraph 1, of the Covenant. Therefore, this part of the
communication isinadmissible under article 2 of the Optional Protocol.

6.7  The Committee also notes the author’ s argument that he is a victim of a violation of
article 14, paragraphs 1 and 3 (d), of the Covenant, because neither he nor his lawyer took
part in the examination of his objections to the trial transcript of the first instance court on 2
February 2001, whereas, contrary to the principle of the equality of arms, the prosecutor did
participate in the hearing in question. The Committee notes, however, that the author does
not explain how this affected the determination of the criminal charges against him. It
concludes, therefore, that the author has failed to sufficiently substantiate, for purposes of
admissibility, this part of the communication. This part of the communication is therefore
inadmissible under article 2 of the Optional Protocol.

6.8  With regard to the author’s claims that he was not alowed to take part in the
cassation proceedings and could not, therefore defend himself in person, the Committee
notes that, as transpires from the copy of the ruling of the Supreme Court of 22 March 2001
provided by the author, he was represented at that hearing by his privately hired lawyer and
his mother. The Committee further notes the author’s own affirmation that he and his
lawyer submitted their respective cassation appeals and additional cassation appea to the
Supreme Court. In these circumstances, the Committee considers that the author has failed
to substantiate, for purposes of admissibility, that his non-participation in the cassation
hearing resulted in a violation of his rights under article 14, paragraphs 3 (b) and (d), read
in conjunction with article 14, paragraph 1, and article 2, paragraph 3 (c), of the Covenant.
This part of the communication is therefore inadmissible under article 2 of the Optional
Protocol.

6.9 The Committee considers that the author’s remaining claims under article 2; article
7; article 9, paragraph 1; article 10; article 14, paragraphs 1, 2, 3 (b), (d), (e) and (g); and
article 15, paragraph 1, of the Covenant, are sufficiently substantiated, for purposes of
admissibility, and proceeds to their examination on the merits.

Consideration of the merits

7.1  The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

7.2  The author claims that he was beaten, threatened with reprisals against his family,
placed in a punishment cell by the police inquiry officers at the IVS of Vasilkov city to
make him confess guilt, contrary to article 7 and article 14, paragraph 3 (g), of the
Covenant. The Committee notes that, on 17 February 2000, the author submitted a written
complaint to the Kiev Regional Prosecutor’s Office, describing the unlawful investigation
methods to which he was subjected and that the Prosecutor’s Office decided neither to
initiate crimina proceedings nor to undertake any further investigation. The Committee
further notes that the author retracted his confession in court, asserting that it had been
made under torture, and that his challenge to the voluntariness of the confession was
dismissed by the court, after having heard testimonies of five police inquiry officers. No
other witnesses were called. The Committee also notes that the State party has argued that
the author did not provide any evidence in support of his allegations of being subjected to
beatings and other physical and/or psychological pressure.
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7.3 In this regard, the Committee reaffirms its jurisprudence® that the burden of proof
cannot rest on the author of the communication alone, especially considering that the author
and the State party do not always have equal access to the evidence and frequently the State
party alone has the relevant information. It is implicit in article 4, paragraph 2, of the
Optional Protocol that the State party has the duty to investigate in good faith all allegations
of violations of the Covenant made against it and its representatives and to furnish to the
Committee the information available to it. In cases where the author made all reasonable
attempts to collect evidence in support of his claims and where further clarification depends
on information exclusively in the hands of the State party, the Committee may consider the
author’s allegations substantiated in the absence of satisfactory evidence or explanations to
the contrary presented by the State party.

7.4  Furthermore, as regards the claim of a violation of the author’s rights under article
14, paragraph 3 (g), in that he was forced to sign a confession, the Committee must
consider the principles that underlie this guarantee. It recalls its jurisprudence that the
wording, in article 14, paragraph 3 (g), that no one shall “be compelled to testify against
himself or confess guilt”, must be understood in terms of the absence of any direct or
indirect physical or psychological coercion by the investigating authorities of the accused
with a view to obtaining a confession of guilt.** The Committee recalls that in case of
aleged forced confessions, the burden is on the State to prove that statements made by the
accused have been given of their own free will.* The Committee observes that the State
party did not provide any arguments corroborated by relevant documentation to refute the
author’s claim that he was compelled to confess guilt. In these circumstances, the
Committee concludes that the facts before it disclose a violation of article 7, and article 14,
paragraph 3 (g), of the Covenant.

7.5 The Committee also recalls that a State party is responsible for the security of any
person in detention and, when an individual claims to have received injuries while in
detention, it is incumbent on the State party to produce evidence refuting these
alegations.® Moreover, complaints of ill-treatment must be investigated promptly and
impartially by competent authorities.® The Committee notes that the author provided a
detailed description of the treatment to which he was subjected and that the State party
failed to investigate. In the circumstances of the present case, the Committee is of the view
that the requisite standard was not met and concludes that the facts as presented disclose a
violation of article 7, read in conjunction with article 2, paragraph 3, of the Covenant.

7.6  Onthe question of whether the author’s arrest on 24 December 1999 and subsequent
detention were carried out in conformity with the requirements of article 9, paragraph 1, of
the Covenant, the Committee notes that deprivation of liberty is permissible only when it
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takes place on such grounds and in accordance with such procedure as are established by
domestic law and when this is not arbitrary. In other words, the first issue before the
Committee is whether the author’s deprivation of liberty was in accordance with the State
party’s relevant laws. The author claimed that none of the grounds for arrest enumerated in
article 106, parts 1 and 2, of the Criminal Procedure Code were applicable at the time of his
arrest and that the police inquiry officers failed to comply with a number of procedural
requirements set forth by the Criminal Procedure Code, including aright to have accessto a
lawyer from the moment of arrest, to be promptly interrogated as a suspect by an
investigator and to be explained his rights. While the State party argued that that the
author’s arrest on 24 December 1999 complied with the requirements of article 106 of the
Criminal Code, it acknowledged that the author was assigned a lawyer and interrogated as a
suspect for the first time three days after being arrested. The Committee notes the author’s
argument that, under article 107, part 2, of the Criminal Procedure Code, a suspect is to be
promptly interrogated and, under article 44, part 2, of the Criminal Procedure Code, he or
she has to be assigned a lawyer within 24 hours after the arrest. The Committee also notes
the author’ s claim, which has not been specifically contested by the State party, that he was
de facto interrogated by the police inquiry officers for three days after his arrest in the
absence of alawyer and investigator, and without having been explained his rights. In the
circumstances, the Committee finds aviolation of article 9, paragraph 1, of the Covenant.

7.7  The Committee has noted the author’s allegations, that the conditions of detention at
the IVS of Vasilkov city, where he was held from 24 December 1999 to 11 January 2000
and from 22 February 2000 to 21 March 2000, were inappropriate, and that the cells were
overcrowded, wet, dirty and not equipped with beds, mattresses and other basic items; that,
in general, the temperature, lighting and air supply in the cells were insufficient. The State
party has not specifically addressed the author’s allegations that were described by the
author in great detail. The Committee recalls that persons deprived of their liberty must be
treated in accordance with minimum standards.®’ It appears from the author’s submissions,
which were not refuted by the State party, that these standards were not met. Consequently,
the Committee finds that the facts before it disclose a violation by the State party of the
author’ s rights under article 10, paragraph 1, of the Covenant.

7.8  The Committee notes the author’s claims that he did not have access to any lawyer
for 72 hours and to a lawyer of his choice for more than two months, that he was imposed
an ex officio lawyer who was taking part in the proceedings only pro forma and that there
were no legal grounds for assigning him an ex officio lawyer. The State party partly
rejected these claims by stating that no procedural measures were taken with regard to the
author during the three-day period when he was not represented by a lawyer and that the
author failed to notify the State party authorities about the ineffectiveness of the ex officio
lawyer. The author responded to the State party’s arguments by submitting that it was
during the three-day period during which he was not represented by the lawyer when he
was compelled to give self-incriminating testimony. In addition, he provided a copy of an
interrogation report of 14 June 2000 in support of his claim that he did complain to the
State party authorities about the ineffectiveness of the ex officio lawyer. In the
circumstances, the Committee concludes that the facts before it disclose a violation of
article 14, paragraphs 3 (b) and (d), of the Covenant.

7.9  The Committee notes the author’s claim that his trial was unfair, as the court was
biased and did not comply with the requirements of the law of criminal procedure. In
addition, the author points to circumstances which he claims demonstrate that he did not
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General comment No. 21 (1992) on the humane treatment of persons deprived of their liberty, Official
Records of the General Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40), annex VI,
sect. B, paras. 3 and 5.
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benefit from the presumption of innocence. The Committee has noted the author’s
contention that he and his lawyer requested the court, inter aia, to examine the claim that
he and the other co-accused were subjected to unlawful investigation methods by the police
inquiry officers at the pretrial investigation stage to compel them to confess guilt; to
exclude the inculpating evidence that was obtained unlawfully, including the “confession”
written by Mr. R.K. on 24 December 1999 who could no longer be summoned as a witness.
These requests were dismissed by the Kiev Regional Court. The Supreme Court that
examined the author’s criminal case on cassation did not eliminate any defects of the
proceedingsin the trial court.

7.10 Inthisregard, the Committee recallsits jurisprudence that it is generally not for the
Committee, but for the courts of States parties, to review or to evaluate facts and evidence,
or to examine the interpretation of domestic legislation by national courts and tribunals,
unless it can be ascertained that the conduct of the trial or the evaluation of facts and
evidence or interpretation of legislation was manifestly arbitrary or amounted to a denia of
justice.® In the present case, the facts presented by the author, which were not specifically
addressed by the State party, show that the evaluation of inculpating evidence against the
author by the State party’s courts reflected their failure to comply with the guarantees of a
fair trial, as established by the Committee earlier regarding article 14, paragraphs 3 (b), (d)
and (g), of the Covenant. In the circumstances, the Committee, therefore, concludes that the
facts before it disclose a violation aso of article 14, paragraphs 1 and 3 (e), of the
Covenant.

7.11 Inthelight of this conclusion, the Committee does not consider it necessary to deal
separately with the author’s claim under article 14, paragraph 2, of the Covenant.

7.12 The Committee notes the author’s clam under article 15, paragraph 1, that, by
sentencing him to life imprisonment, the State party’s courts have imposed a heavier
penalty than the one that was applicable at the time when the crime was committed and the
one that was applicable under the “transitional law”, i.e. 15 years imprisonment. The
Committee also notes the author’ s further argument that, if the relevant penalty has changed
more than once between the time when the crime was committed and his conviction, he
should benefit from the version of the law that ensures the most favourable legal
consequences for him. The Committee, however, observes as submitted by the State party
that the death penalty continued to exist until 29 December 1999 when the Constitutional
Court declared unconstitutional the provisions of the Criminal Code on the death penalty.
The Committee also notes that, according to the decision of the Constitutional Court of 29
December 1999 itself, provisions of the Criminal Code on the death penalty became void
from the date of the adoption of the decision in question. Thus, at the time when the crime
was committed on 13 December 1999, article 93 of the Criminal Code provided for two
types of punishment for murder: between 8 and 15 years imprisonment and the death
penalty.

7.13 The Committee further notes with regard to the period when the law in effect was
determined on the basis of the Constitutional Court’s decision of 29 December 1999 that
this law was applicable to a very specific category of cases, namely, those where the crime
in question was committed between 29 December 1999 and 4 April 2000 and those where
respective judgments were handed down during the above-mentioned period. In thisregard,
the Committee refers to its jurisprudence in Tofanyuk v. Ukraine,* where it concluded that
the Constitutional Court’s decision did not establish a new penalty which would replace the
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See, inter alia, communication No. 541/1993, Smms v. Jamaica, decision on inadmissibility adopted
on 3 April 1995, para. 6.2.
Communication N0.1346/2005, Tofanyuk v. Ukraine, Views adopted on 20 October 2010, para. 11.3.
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death penalty. It considers, therefore, that in the author’s case the law in effect between 29
December 1999 and 4 April 2000 does not congtitute a “provision [...] made by law for the
imposition of a lighter penalty” within the meaning of the last sentence of article 15,
paragraph 1, of the Covenant. The Committee further notes that the penalty of life
imprisonment established by the law of 22 February 2000 fully respects the purpose of the
Constitutional Court’s decision, which was to abolish the death penalty, a penalty which is
more severe than life imprisonment. Consequently, there were no other provisions made by
law for the imposition of a lighter penalty from which the author could benefit, other than
the above-mentioned amendment on life imprisonment.* In such circumstances, the
Committee cannot conclude that the State party’s courts, by sentencing the author to life
imprisonment, have violated his rights under article 15, paragraph 1, of the Covenant.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation by the State party of article 7; article 7, read in
conjunction with article 2, paragraph 3; article 9, paragraph 1; article 10, paragraph 1; and
article 14, paragraphs 1, 3 (b), (d), (e) and (g), of the Covenant.

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy. The remedy should
include areview of his conviction that would comply with fair trial guarantees of article 14
of the Covenant, impartial, effective and thorough investigation of the author’s claims
under article 7, prosecution of those responsible, and full reparation, including appropriate
compensation. The State party is aso under an obligation to prevent similar violations in
the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee’s Views. In addition, it requests the State
party to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

0 Ipid.
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I. Communication No. 1449/2006, Umarov v. Uzbekistan
(Views adopted on 19 October 2010, 100th session)*

Submitted by: Indira Umarova (represented by counsels
Bartram Brown and Geoffrey Baker)

Alleged victim: Sanjar Giyasovich Umarov

Sate party: Uzbekistan

Date of communication: 20 January 2006 (initial submission)

Subject matter: Torture; cruel, inhuman and degrading

treatment; arbitrary detention; accessto
lawyer; fair trial; unlawful interference with
privacy, family, home, correspondence;
freedom of information; discrimination

Procedural issue: None

Substantive issue: Degree of substantiation of claims

Articles of the Covenant: 7; 9, paragraphs 1, 3 and 4; 10, paragraph 1,
17; 19, paragraph 2; 26 and 2

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 19 October 2010,

Having concluded its consideration of communication No. 1449/2006, submitted to
the Human Rights Committee on behalf of Mr. Sanjar Giyasovich Umarov under the
Optional Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

11  The author of the communication is Ms. Indira Umarova, an Uzbek national. She
submits the communication on behalf of her husband, Mr. Sanjar Giyasovich Umarov, aso
an Uzbek national, born in 1956, following his detention at the Tashkent Prison Facility in
Tashkent. The author claims her husband to be a victim of violations of article 7, article 9,
paragraphs 1, 3 and 4, article 10, paragraph 1, article 17, article 19, paragraph 2, article 26,
and article 2 of the International Covenant on Civil and Political Rights. The author is
represented by counsels, Mr. Bartram Brown and Mr. Geoffrey Baker.

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Lazhari
Bouzid, Ms. Christine Chanet, Mr. Mahjoub El Haiba, Ms. Helen Keller, Mr. Rajsoomer Lallah, Ms.
Zonke Zanele Majodina, Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr.
Fabidn Omar Salvioli and Mr. Krister Thelin.
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1.2 Following a 14 April 2006 request of the author, on 18 April 2006, the Committee’s
Specia Rapporteur on new communications and interim measures, pursuant to rule 92 of
the Committee’s rules of procedure, requested the State party to adopt all necessary
measures to protect Mr. Umarov’s life, safety and personal integrity, in particular by
providing him with the necessary and appropriate medical care and by abstaining from
administering any drugs detrimental to his mental or physica health, so as to avoid
irreparable harm to him, while the case was under consideration of the Committee.

Facts as presented by the author

2.1  Theauthor’s hushand is a businessman living in Tashkent and a part-time resident of
the United States of America. In March and April of 2005, along with other concerned
citizens and leaders of various social, democracy and human rights organizations, he
established the political formation Sunshine Coalition of Uzbekistan. The purpose of the
Sunshine Coalition was to assist and work towards the development of peaceful and
democratic reform programmes.

2.2 0On 27 July 2005, the Sunshine Coalition of Uzbekistan registered with the Ministry
of Justice. In July, 2005, the Prosecutor’s Office of Uzbekistan (ITpokyparypa Pecny6nuku
V36ekucrana), the tax commission and other bodies began investigations into the
companies operated by the leaders of the Sunshine Codition. Many members and
supporters of the Sunshine Coadlition, relatives and individuals associated with companies
affiliated with the author’s husband and his family, were forced to seek asylum outside of
Uzbekistan for fear of arrest and prosecution by the State party’ s authorities.

2.3 On 11 August 2005, the author’s husband filed a libel suit against the Tashkent
weekly Zerkalo XXI for publication of an article that slandered his honour, dignity and
business reputation. The Zerkalo XXI belongs to the State-owned publishing house, which
prints school textbooks. On 18 October 2005, the author’s husband attended a hearing
related to the libel suit against Zerkalo XXI.

24  On the evening of 22 October 2005, the Tashkent police raided the offices of the
Sunshine Coalition, seized documents, files, computer disks, and records, and ransacked the
offices. At approximately 1 a.m. on 23 October 2005, the author’s husband came to the
office to investigate, and was immediately taken into custody. He was taken to Tashkent
City Department of Internal Affairs ('VBJ ropoma Tamxkenrta) and put in an isolated
temporary holding cell in the basement of the building, where he was kept for 19 days. He
was charged with embezzlement related to an oil company in which he formerly had an
ownership interest and with grand larceny.

2.5 0On 25 October 2005, Mr. Umarov’s lawyer arrived at the police department for his
interrogation, but realized on arrival that the interrogation could not take place as the
author’'s husband showed signs of deteriorating health, psychiatric problems or
hypertension, was naked on the floor of the cell, and his face was covered with his hands
while he rocked back and forth. Mr. Umarov, who had known his lawyer previously, did
not react to his presence and only muttered unintelligible words.

2.6 On the same day and while till in the building, Mr. Umarov’'s lawyer filed an
official petition requesting a medical examination by court order and to be notified of the
results of the examination, since he suspected that psychotropic drugs had been forcibly
administered to his client. He was not contacted about his client’s condition for many days
and his repeated requests for information were ignored. On 26 October 2005, Mr. Umarov’s
lawyer wrote to the Senior Investigator of the Department for Fighting Economic Crimes
and Corruption (Ympaenenus mo 6opb0e ¢ SKOHOMHYCCKMMH TPECTYIUICHUAMHA U
kopynueit) of the General Prosecutor’s office requesting again a medical-psychiatric
examination of his client and the permission to be present while the examination was
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conducted. He did not receive an answer. On 28 October 2005, Mr. Umarov’s lawyer filed
a complaint with the Head of the Tashkent Department of Internal Affairs demanding a
response in writing to his request for a judicia psychiatric evaluation of his client. On 28
October 2005, the lawyer also filed a petition to the Head of the Department for Fighting
Economic Crimes of the General Prosecutor’s Office, which contained a request for a
meeting with the author’ s husband, access to documents related to the case and notification
of the results of a psychiatric examination. On 1 November 2005, Mr. Umarov’s lawyer
filed a complaint with the General Prosecutor of Uzbekistan asking for a personal meeting
with the accused, requesting that his client’ s rights be upheld and demanding information in
regard to the basis of the latter’s arrest and detention.

2.7  On 2 November 2005, Mr. Umarov’s lawyer was allowed to meet with him. During
the meeting the latter complained of severe headaches, nausea, fever and faintness, and
high blood pressure. He was wearing the same clothes that he had when arrested and had
not been given any elementary personal hygiene items such as soap, toothpaste or comb.
Upon the lawyer’s request, a paramedic examined the author’s husband and detected that
his blood pressure was 140/100.

2.8 On 3 November 2005, the Organization for Security and Cooperation in Europe.
(OSCE) issued Statement No. 576, regarding the arrest and detention of Mr. Umarov, and
expressed concern over his treatment. On 4 November 2005, the United States Mission to
the OSCE raised its concern over the “arrest, detention, and possible abuse of [the author’s
husband]...” On 8 November 2005, the European Union issued a statement expressing
alarm at the reports regarding the “unacceptable conditions’ in which the author’s husband
was held.

2.9 On 6 November 2005, the author filed another petition with the General Prosecutor,
stating concerns about her husband’ s health, requesting a medical examination and asking
that he be released pending the trial in view of his deteriorating condition. On 7 November
2005, during a medical examination of the author’s husband, based upon his lawyer
request, it was noted that his blood pressure was 150/90. The medics conducted a
cardiogram, but did not perform any other medical tests and did not conduct a full
evaluation of the author’s husband's health condition. On 14 November 2005, during an
interrogation, the author’s husband had another crisis and an “emergency” medic had to be
summoned to attend to him. The author’ s husband received medical treatment, consisting of
one shot of painkillers and a sedative. On 15 November 2005, Mr. Umarov’s lawyer filed a
petition to require the investigators to conduct a “standard medical evaluation of the overall
health” of the author’s husband.

2.10 On 7 November 2005, the Head of the Department for Fighting Economic Crimes of
the General Prosecutor’s Office sent a letter to Mr. Umarov’s lawyer in response to his
petitions and complaints, in which he stated that the author’s husband had refused legal
assistance in writing, that on 25 October 2005, he had violated the internal order in the
detention facility by removing all his clothes and throwing them out of the cell and that he
had simulated psychiatric illness. The letter stated that the lawyer was permitted to visit Mr.
Umarov on 25 October, despite the fact that the latter had refused legal assistance, and that
during that meeting the author’s husband had stated that he did not know the lawyer and
requested the investigator not to bring any lawyer without his explicit request. The letter
also stated that, as far as the Prosecutor’s Office was concerned, it was only from 2
November that Mr. Umarov’s lawyer was officialy acting on his behalf, following an
authorization issued by his wife and son.

211 On 9 November 2005, Mr. Umarov’s lawyer filed a statement with the General
Prosecutor of the Republic, challenging and refuting the statements made in this letter. In
particular, the lawyer specified that Mr. Umarov had not refused all legal assistance, but
rather that of a Mr. Shodiev, who was recommended to him by the investigating officers.
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He maintained that his client was denied the right to contact his relatives and a lawyer of
his choice.

2.12 On 12 November 2005, after being held for 19 days in a temporary holding cell in
the basement of the Tashkent City Police Department, Mr. Umarov was transferred to the
Tashkent City Jail.

213 On 18 November 2005, the author sent to the General Prosecutor a letter
complaining about the treatment of her husband, noting that he had never shown signs of
bad health prior to his arrest and that his current condition was the result of the treatment
while in police custody. On 21 November 2005, she sent a letter to the President of the
Republic requesting the protection of her husband’ s constitutional rights.

2.14 On 22 November 2005, the Senior Investigator denied the petitions for examination
of Mr. Umarov’s medical condition. On 28 November 2005, Mr. Umarov told his lawyers
that he had requested for medical attention on five occasions, and that his requests were
ignored each time. All the oral petitions and written complaints calling upon the authorities
to conduct a proper medical examination to evaluate Mr. Umarov’s health condition were
dismissed.

2.15 On 2 December 2005, Mr. Umarov’s lawyers filed a petition requesting that he be
released on bail pending trial for health reasons in view of the fact that he had no previous
criminal record and had never attempted to avoid judicia proceedings. On 7 December
2005, the lawyers again wrote to the General Prosecutor complaining that on several
occasions they had been denied access to their client by the investigating officers.

2.16 On 6 March 2006, the author’s husband was sentenced to 14 years and 6 months
imprisonment and prohibited from engaging in economic activities for five years, for
crimes under articles 167, 184 and 209 of the Criminal Code of Uzbekistan.

The complaint

3.1 Ontheissue of exhaustion of domestic remedies, the author submits that numerous
attempts have been made to remedy the above-mentioned violations, including petitions
and complaints made by Mr. Umarov’s lawyers. Nevertheless, the violations persisted. This
continues to cause unreasonable delay and irreparable harm and prevents the author’'s
husband from exhausting domestic remedies. In particular, the author submits that, as may
be observed from prior case law, domestic remedies in Uzbekistan do not offer a rea
possibility of remedying the infringement of article 9, paragraph 3, of the Covenant. Mr.
Umarov’s arrest occurred on 23 October 2005, and by 20 January 2006 he still had not been
brought before a judge.*

3.2 According to the author, the State party has consistently delayed each step in the
processing of this case. The author invokes the State party’s history before the Human
Rights Committee, which according to her presents further evidence that exhaustion of
remedies will cause undue delay and irreparable harm to the author’s husband. In the four
complaints brought before the Committee? against the State party, the latter did not respond

The author refers to communication No. 911/2000, Nazarov v. Uzbekistan, Views adopted on 6 July
2004, where the Committee found that detention for a period as short as five days without being
presented before ajudge discloses aviolation of article 9, paragraph 3 (para. 6.2). In that case, Mr.
Nazarov attempted to exhaust all domestic remedies, but found no remedy available for this violation.
Similarly, the author is unable to find a domestic remedy for aviolation of article 9, paragraph 3.

The author refers to communications No. 971/2001, Arutyuniantz v. Uzbekistan, Views adopted on 30
March 2005; No. 931/2000, Hudoyberganova v. Uzbekistan, Views adopted on 5 November 2004;
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to the Committee’s requests. Moreover, the Government of Uzbekistan subsequently has
not undertaken to ensure to individuals within its territory or subject to its jurisdiction the
rights recognized in the Covenant and to provide an effective and enforceable remedy in
case of aviolation. To ask the author’s husband to exhaust all domestic remedies will cause
him similar irreparable damage as occurred in each of the prior complaints: loss of years of
hislife, loss of time with hisfamily, loss of freedom and loss of health.

3.3  Theauthor claims that the State party has violated article 7, article 9, paragraphs 1, 3
and 4, article 10, paragraph 1, article 17, article 19, paragraph 2, and article 26, and,
therefore, article 2 of the Covenant.

34  Sheclaimsthat the State party violated article 7 of the Covenant, as her husband was
subjected to torture and cruel, inhuman and degrading treatment. He was held naked
without provision of elementary personal hygiene items for several days. During this time,
he displayed effects of having been administered psychotropic drugs.

3.5 Theauthor claimsaviolation of article 9, paragraph 1, of the Covenant, for arbitrary
detention since her husband was held in atemporary holding cell for 19 daysin violation of
the domestic Criminal Rules of Procedure, which requires transfer from a temporary
holding cell within a period of 72 hours.

3.6  The author claims a violation of article 9, paragraph 3, of the Covenant, since her
husband was held in detention for more than two months from 23 October 2005.2 He has
not been given the option of release with guarantee of appearance at trial. The State party
has not taken any steps to move this case towards trial, aside from formally charging him.
The author’s husband was held without a real opportunity to speak with his lawyer for 11
days, from 23 October 2005 until 2 November 2005. While his lawyer was allowed a visit
on 25 October, the author’ s husband was physically unable to communicate with him at that
time due to the ill-treatment he received during his detention.* The denial of communication
between Mr. Umarov and his lawyer during this critical time adversely affected his right to
afair trial.

3.7  Theauthor claims aviolation of article 9, paragraph 4, of the Covenant, as the State
party denied her husband the right to take proceedings before a court challenging the
lawfulness of his detention. He was prevented from challenging the lawfulness of his
detention while being detained since he was unable to communicate with his lawyer until 2
November 2005.

3.8 The author claims a violation of article 10, paragraph 1, of the Covenant, as her
husband was held in a holding cell with no clothing, no persona hygiene items and no bed
for several days. At the time of his lawyer’s first visit, Mr. Umarov was naked and
incoherent on the floor of his cell. Consequently, the lawyer was unable to sustain any form
of communication with him. The author’s husband’s poor condition, resulting from the ill-
treatment received during his detention, rendered him unable to effectively communicate
with the lawyer. Upon withessing Mr. Umarov’s condition in the holding cell, his lawyer
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Nazarov v. Uzbekistan; Communication No. 917/2000, Arutyunyan v. Uzbekistan, Views adopted on
16 March 2004.

The author refers to Nazarov v. Uzbekistan, where the Committee found that holding a person for a
period as short as five days without being presented before ajudge is aviolation of article 9,
paragraph 3.

The author refers to communication No. 1128/2002, Marques de Morais v. Angola, Views adopted on
29 March 2005, para. 6.3, where the Committee found that a 10-day incommunicado detention,
without access to alawyer, adversely affected the defendant’ s right to be brought before ajudge.
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immediately requested medical attention. The fulfilment of this request was unnecessarily
delayed for many days by the State party’ s authorities.

3.9 Theauthor claims that the State party has engaged in a pattern of targeted arrests and
persecution of political dissidents as noted in statements issued by the European Union and
OSCE. The author claims a violation of her husband’s right to be free from discrimination
on the grounds of political opinion. The Government discriminated against Mr. Umarov by
arresting him in violation of article 26 of the Covenant.

3.10 Furthermore, the author claims that the State party had violated her husband’s right
not to be subjected to unlawful attacks on his honour and reputation, in accordance with
article 17 of the Covenant. His reputation was unlawfully attacked in an article in the
Zerkalo XXI, a State-owned news media.

3.11 The State party is alleged to have violated the author’s husband’s freedom of
expression, in particular, his freedom to seek, receive, and impart ideas and information of
al kinds (article 19, paragraph 2, of the Covenant). She claims that her husband was
targeted for arrest after exercising his freedom of expression due to his leadership position
in the Sunshine Coalition, and submits various articles and statements in support of her
view.

State party’s observations on admissibility and merits

4.1  On 14 April 2006, the State party challenged the admissibility of the communication
pursuant to article 5, paragraph 2, of the Optional Protocol, maintaining that the available
domestic remedies were not exhausted. The State party submits that, according to the
Criminal Procedural Code, a resolution of the Appellate instance can be appealed by the
convict or his defence lawyer to the Supreme Court under a supervisory review procedure
(“Hag3op”). Since neither Mr. Umarov, nor his defence lawyer submitted such an appeal to
the Supreme Court, the State party is of the opinion that available domestic remedies were
not exhausted.

4.2  On the facts of the case, the State party notes that on 6 March 2006, the author’s
hushband was sentenced by the Tashkent City Court (Tamkentckuii ropoackoit cyn) to 14
years and 6 months of imprisonment for embezzlement of property in particularly large
amounts by the organized crimina group he headed; officia forgery and bribing;
premeditated evasion of taxes and laundering of income obtained through criminal activity.
Mr. Umarov’s lawyers submitted an appeal while the prosecutor submitted a protest on
appeal. During the period 10 to 13 April 2006, the Appellate instance of the Tashkent City
Court sentenced him to 10 years and 6 months imprisonment with the prohibition to engage
in business activities for 5 years. On the basis of the Resolution of the Senate of Oliy Magjlis
(Upper Chamber of the Parliament) “On amnesty dedicated to the 13th anniversary of the
Constitution”, this sentence was further decreased by one quarter. The State party lists the
names of four lawyers that represented the author’s husband during the court hearings of
the first instance and on appeal. The court hearing on appeal was conducted according to
the procedure applicable to the hearing in first instance, with the participation of both
parties. The hearing was public, with the participation of the representatives of the
diplomatic missions in Uzbekistan and human rights defenders.

4.3  The State party submits that the arguments of the author and the defence lawyers on
use of physical and psychological pressure, detention under improper conditions were
addressed during the first instance hearings and on appeal and were considered unfounded.
The State party lists the names of four staff members of the Isolator of Temporary
Confinement of the Tashkent City Department of Internal Affairs (MBC I'VB/I) who were
heard in the court as additional witnesses and who stated that neither unlawful methods of
investigation nor pressure were applied to the author’s husband and that he himself had not
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submitted any complaints or petitionsin relation to any illegal actions. The Isolator’s doctor
stated that he conducts daily check-ups and discussions with the detainees. When he
conducted a check-up of the author’s husband, he did not notice any injuries and Mr.
Umarov did not complain that anybody had ill-treated him or applied moral or
psychological pressure.

Author’s comments on admissibility and merits

5.1 On 14 April 2006, the author, on behalf of her husband, submitted to the Committee
arequest for interim measures, stating that his health had severely deteriorated during the
seven months of his detention prior to and during the crimina trial. She alleged that,
according to witnesses who saw her husband during the trial, he appeared psychologically
stressed, experienced strong heart palpitations and overall physical weakness and could not
adequately assess his surroundings. His lawyer had expressed concern regarding the
possible forced administration of psychotropic agentsto Mr. Umarov.

5.2 On 18 April 2006, the Committee’s Special Rapporteur on new communications and
interim measures, pursuant to rule 92 of the Committee’s rules of procedure, requested the
State party to adopt all necessary measures to protect Mr. Umarov’s life, safety and
persona integrity, in particular by providing him with the necessary and appropriate
medical care and by abstaining from administering any drugs detrimental to his mental or
physical heath, so as to avoid irreparable harm to him, while the case was under
consideration of the Committee. The Special Rapporteur also requested that the State party
alow Mr. Umarov’s lawyer to have access to him and to inform the Committee on the
measures taken to comply with the above decision within 30 days.

5.3  On 19 April 2006, Mr. Umarov’s lawyer again requested in writing to be allowed to
visit him and to receive information about his state of health, since neither he, nor Mr.
Umarov’s family, had been allowed a visit since 28 March 2006. The author provided
copies of numerous complaints and petitions to the State party’ s authorities on this matter.
On 24 April 2006, Human Rights Watch submitted a letter with observations on Mr.
Umarov’s appea hearings, which took place on 12 and 13 Apiril, corroborating the claim
that he looked unwell and disoriented in the court room.

5.4  The author submits that according to the State party’s Criminal Procedural Code, the
supervisory review procedure is one of an extraordinary nature, since it is only available at
the discretion of alimited number of high-level judicia officers. Even if such review were
granted, it takes place without a hearing and is only allowed on questions of law. Therefore,
the author maintains that domestic remedies were exhausted.

55 On 28 August 2006, the author made an additional submission, informing the
Committee that, for the first time since his arrest, her husband was permitted a visit by a
direct relative at the end of June 2006. During the visit he complained that he had been in a
critical medical condition during April and May 2006 and that his requests for medical
treatment had been denied. Mr. Umarov also stated that immediately after he was
transferred to a pena colony to serve his sentence (date not specified), he was placed in
solitary confinement and that he was provided with medical care only after he announced a
hunger strike. The author also alleged that by 26 August 2006, her husband had been denied
visits by his lawyers for five months. The two latest attempts to visit Mr. Umarov by his
attorney, on 14 and 24 August 2006, were rejected by the prison authorities alleging that he
was in solitary confinement. The State party did not submit any comments on the additional
submission by the author, nor on the merits of her previous submission.

56 On 20 September 2006, the author informed the Committee that she received a
letter, dated 8 September 2006, informing her that on 30 May 2006 the Supreme Court had
rejected a petition for review of her husband’s conviction (submitted on 8 May 2006).
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Additional observations by the State party

6. On 23 April 2008, the State party, in response to the Committee’ s request for interim
measures of 18 April 2006 and subsequent reminders of 2 June 2006, and 1 December
2006, submitted information on the state of health of Mr. Umarov. According to the
information, since his placement in the penal colony, where he is serving his sentence, Mr.
Umarov has been under regular medical observation. On 25 May 2006, he was tested for
syphilis and HIV and both tests were negative. General blood and urine tests, conducted on
16 September 2007, did not demonstrate any irregularities; neither did his blood tests
conducted on 6 January 2008. The State party submits that Mr. Umarov’s general health
condition was “ satisfactory”; that he had been diagnosed with coronary disease, stenocardia
and hypertension; that he had repeatedly been treated for his illnesses; and that at the time
of the submission his blood pressure was 140/95. The State party also submits that Mr.
Umarov will be allowed to meet with his lawyers if he personally files a written request to
the administration of the colony, in accordance with article 10 of the Criminal Correctional
Code of Uzbekistan and that the rights of convicts, including Mr. Umarov’s, are ensured in
accordance with the existing legidlation.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the communication is admissible under the Optional Protocol to the Covenant.

7.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

7.3  The Committee takes note of the State party’s submission that the author’s husband
did not attempt to have his sentence overturned through a supervisory review procedure.
The Committee, however, recalls its jurisprudence that a supervisory review is a
discretionary review process, which does not constitute an effective remedy for the
purposes of exhaustion of domestic remedies.® The Committee also notes that a supervisory
review of Mr. Umarov’'s sentence could not have provided a remedy for the alleged
violations of hisrights.

7.4  The Committee takes note of the author’s claim that the State party has violated her
husband’ s right under article 17 of the Covenant not to be subjected to unlawful attacks on
his honor and reputation, by the publication of an article in a State-owned news media that
dandered his honor, dignity and business reputation. The Committee, however, concludes
that the author has failed to sufficiently substantiate this claim for purposes of admissibility,
and declaresit inadmissible under article 2 of the Optional Protocol.

7.5  The Committee notes the author’s claims that she and her husband’'s lawyers had
unsuccessfully attempted to complain, before severa authorities, about his deteriorating
health, possible mistreatment and administration of psychotropic drugs, the conditions of
hisinitial detention, and the denial of access to his lawyers. These claims were not refuted
by the State party. The Committee considers that these claims raise issues under articles 7,
9, paragraphs 1, 3 and 4, 10, paragraph 1, 19, paragraph 2 and article 26 of the Covenant,

See, for example, communication No. 836/1998, Gelazauskas v. Lithuania, Views adopted on 17
March 2003.
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not finding any obstacles to their admissibility, it declares them admissible and proceeds to
aconsideration of its merits.

Consideration of the merits

8.1 The Human Rights Committee has considered the present communication in the
light of all the information made available to it by the parties, as provided for under article
5, paragraph 1, of the Optional Protocol.

8.2  The Committee notes that, while the State party has provided comments regarding
the communications admissibility, it has provided aimost no information about the merits
of the specific claims made by the author. The State party merely contendsin general terms
that Mr. Umarov was tried and convicted in compliance with Uzbek laws, that the charges
and evidence were thoroughly assessed, that his guilt was proven, and that his rights were
respected in accordance with the domestic legidlation.

8.3  The author has claimed that the State party violated article 7 of the Covenant, as her
husband was held naked and without provision of elementary personal hygiene items for
severa days. He displayed effects of having been administered psychotropic drugs. Upon
witnessing the author’s husband’s condition in the holding cell, during his first visit, his
lawyer immediately requested medical attention. However compliance with this request
was unnecessarily delayed for many days by the State party’s authorities. In this
connection, the Committee notes the State party’s submission that four officers working in
the Isolator of Temporary Confinement testified during the trial that no ill-treatment took
place and that the doctor of the Isolator testified that when examining the author’s husband
he did not notice any bodily injuries, nor did the latter complain to him regarding any ill-
treatment. The Committee, however, notes that the author has presented numerous
statements indicating that her husband’s condition deteriorated rapidly after his arrest; that
he displayed effects of having been administered psychotropic drugs throughout the
investigation and the trial; and that her requests and those of her husband's lawyer that
prompt medical examinations be carried out had been repeatedly ignored. The Committee
notes that the State party has provided no documentary evidence of any specific inquiry
into the numerous alegations of ill-treatment The Committee considers that in the
circumstances, the State party has failed to demonstrate in any satisfactory manner how its
authorities adequately addressed the allegations of torture and ill-treatment made by the
authors in any meaningful way, both in the context of the domestic criminal proceedings
and in the context of the present communication. It recalls that the burden of proof in regard
to torture or ill-treatment cannot rest alone on the author of a communication, especially in
view of the fact that the author and the State party do not always have equal access to the
evidence and that frequently the State party alone has access to the relevant information.
Moreover it isimplicit in article 4, paragraph 2, of the Optional Protocol that the State party
has the duty to investigate in good faith all allegations of violations of the Covenant made
against it and its authorities. In these circumstances, the Committee considers that due
weight must be given to the authors' allegations of torture and ill-treatment. Accordingly,
the Committee concludes that the facts as presented by the author reveal a violation of Mr.
Umarov’srights under article 7 of the Covenant.

8.4  The author has also claimed a violation of article 9, paragraph 1, of the Covenant,
regarding the arbitrary detention of her husband, since he was kept in a temporary holding
cell for 15 days in violation of the domestic Criminal Rules of Procedure, which require
transfer from a temporary holding cell within a period of 72 hours. The State party has not
refuted this allegation. Accordingly, the Committee concludes that the facts as presented
reveal a violation of the author’s husband’s rights under article 9, paragraph 1, of the
Covenant.
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8.5 The author has claimed a violation of article 9, paragraph 3, of the Covenant, since
her husband was held without a real opportunity to speak with his lawyer for 11 days while
in pretrial detention, which adversely affected his ability to prepare his legal defence. In its
submission to the Committee, the State party has not refuted these allegations. The
Committee must accordingly conclude that the facts as presented by the author reveal a
violation of the author’s husbhand’ s rights under article 9, paragraph 3, of the Covenant.

8.6  Theauthor has further claimed aviolation of article 9, paragraph 4, of the Covenant,
as the State party denied her husband the right to challenge the lawfulness of his detention
and prevented him from having contact with his lawyer between 23 October and 2
November 2005. In its submission to the Committee, the State party has not refuted these
alegations. The Committee has previoudy observed that the State party’s criminal
procedure law provides that decisions regarding arrest/pretrial detention have to be
approved by a prosecutor, are subject to appeal only before a higher prosecutor and cannot
be challenged in court. In the Committee's view this procedure does not satisfy the
requirements of article 9 of the Covenant.® In the present case the author’s husband was
arrested on 22 October 2005, and there was no subsequent judicial review of the lawfulness
of his detention until he was convicted on 6 March 2006. The Committee therefore
concludes that there has been a violation of article 9, paragraph 4, of the Covenant.

8.7  Theauthor has claimed aviolation of article 10, paragraph 1, of the Covenant, as her
husband was held in a holding cell without clean clothing, no personal hygiene items and
no bed for several days and his lawyer’s requests for immediate medical attention were
delayed without justification by the State party’s authorities. Further, the author has
claimed that her husband was not allowed to be visited by his family for months after his
arrest and that throughout the serving of his sentence he was systematically denied visits
from family members. The Committee notes that the State party has provided information
about the author’ s husband’ s health in September 2007 and January 2008, almost two years
after his initia detention. The information only indicated that his condition was
“satisfactory” and that his health was being regularly monitored. In the absence of a more
detailed explanation from the State party, the Committee concludes that the author’'s
husband was treated inhumanely and without respect for his inherent dignity, in violation of
article 10, paragraph 1, of the Covenant.”

8.8 The Committee notes the State party’s submission that the author’s husband was
convicted under the domestic legislation on economic crimes. The Committee, however,
observes that Mr. Umarov was one of the leaders of the Sunshine Coalition, a political
opposition group that had emerged in Uzbekistan, that he was arrested during a police
search of the offices of the Coalition, and that the State party has failed to explain the
purpose of the above search. The Committee also observes that, according to the
information submitted by the author, other leaders of the Coalition were arrested on similar
charges around the same time and that a number of companies belonging to members of the
Codlition were subjected to investigation by different branches of the State party’s
authorities immediately following the establishment of the Sunshine Codlition. The
Committee, as notified by the author, takes note in particular of the 3 November 2005
Statement of the Permanent Council of the European Union and of the 8 November 2005
Declaration by the Presidency on behalf of the European Union on the human rights
situation in Uzbekistan, both of which describe Mr. Umarov as an opposition leader,
express concern regarding his treatment by the authorities and request independent

See communi cation 959/2000, Bazarov v. Uzbekistan, Views adopted on 14 July 2006, para. 8.2.
See for instance communications No. 590/1994, Bennett v. Jamaica, Views adopted on 25 March
1999, paras. 10.7 and 10.8; No. 695/1996, Smpson v. Jamaica, Views adopted on 31 October 2001,
para. 7.2; and No. 704/1996, Shaw v. Jamaica, Views adopted on 2 April 1998, para. 7.1.
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assessment of his condition. The Committee further notes, that the State party has not
addressed the allegation that Mr. Umarov was arrested and imprisoned in order to prevent
him, as a member of a political formation, from expressing his political views. The
Committee considers that the arrest, trial and conviction of Mr. Umarov resulted in
effectively preventing him from expressing his political views. Accordingly the Committee
finds that the State party violated Mr. Umarov’s rights under article 19, paragraph 2, and
article 26 of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it reveal violations of article 7, article 9, paragraphs 1, 3 and 4, article 10,
paragraph 1, article 19, paragraph 2, and article 26 of the Covenant.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide Mr. Umarov with an effective remedy. The State party is
under an obligation to take appropriate stepsto (@) institute criminal proceedings, in view of
the facts of the case, for the immediate prosecution and punishment of the persons
responsible for the ill-treatment to which Mr. Umarov was subjected, and (b) provide Mr.
Umarov with appropriate reparation, including adequate compensation. The State party is
also under an obligation to prevent similar violationsin the future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy in case a violation has been established, the Committee wishes to
receive from the State party, within 180 days, information about the measures taken to give
effect to the Committee’s Views. The State party is aso requested to publish the
Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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J.  Communication No. 1458/2006, Gonzalez v. Argentina
(Views adopted on 17 March 2011, 101st session)*

Submitted by: Ramona Rosa Gonzélez (represented by
counsel, Carlos Varela Alvarez)

Alleged victim: The author and her deceased son, Roberto
Castarieda Gonzélez

Sate party: Argentina

Date of communication: 9 February 2006 (initial submission)

Subject matter: Irregularities in the proceedings relating to
the disappearance of the author’s son

Procedural issue: Insufficient substantiation

Substantive issues: Violation of theright to life and to an
effective remedy

Articles of the Covenant: 2, paragraph 3; and 6, paragraph 1

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 17 March 2011,

Having concluded its consideration of communication No. 1458/2006, submitted to
the Human Rights Committee by Ramona Rosa Gonzalez under the Optional Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication, dated 9 February 2006, is Ramona Rosa
Gonzélez, an Argentine national, who submits this communication on her own behalf and
on behalf of her deceased son Roberto Castafieda Gonzélez, born on 25 May 1964. She
claims to be the victim of violations by Argentina of articles 2; 3; 6; 7; 9; 9, paragraph 5;
14, paragraph 1; and 26 of the Covenant. The Optional Protocol entered into force for the
State party on 8 November 1986. The author is represented by counsel.

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji Iwasawa, Ms. Helen Kéeller, Ms. Zonke Zanele Majodina, Ms. luliaMotoc, Mr.
Gerad L. Neuman, Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Krister
Thelin and Ms. Margo Waterval.

In accordance with article 90 of the Committee’ s rules of procedure, Mr. Fabian Omar Salvioli did
not participate in the examination of the present communication.
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Thefacts as submitted by the author

2.1 Roberto Castafieda Gonzdlez was last seen on 10 September 1989 in Mendoza. The
van he owned, together with his personal effects, were found burned out in a location
known as “el Pastal de Lavalle” that same day. A charred body was aso found inside the
van. Forensic tests carried out to identify the body did not yield positive results but did
confirm the presence of multiple skull fractures and of a bullet presumed to have been the
cause of death prior to carbonization. Police Station No. 17 carried out a preliminary
investigation and reported the facts to the Fifth Examining Court of the province of
Mendoza. The judicia investigation concluded that the fire had been set intentionally.

2.2 The author informed the court that, three months prior to her son’s disappearance, a
lawyer had told her that he should leave, as his name was on a list of people that the
Mendoza police were going to cause to disappear. The author also stated that, two months
earlier, Roberto Castafieda had been detained in the company of W.L. and that, when the
latter’s father had gone to collect W.L. at the Directorate of Investigation, the police
officers present had warned him not to let his son mix with Mr. Castafieda. In May of that
year, Mr. Castafieda was again detained for illicit car racing. The author maintains that on
that occasion, a police officer said to Mr. Castafieda in her presence, “This time you walk
away, but next time we'll kill you.” Two months after the disappearance, W.L. was
detained again and threatened with the same fate that had befallen Mr. Castafieda. The
judge aso heard the testimony of a police officer who claimed that the perpetrators of the
offence against Mr. Castafieda were three civilians belonging to a criminal gang that had
been infiltrated by that particular police officer. The judge initiated proceedings against
them. However, according to a note in the case file, on 5 August 2002 the case was closed
pending the apprehension of those responsible for the acts in question and/or expiration of
the statute of limitation for criminal proceedings.

2.3  Thecasefile also contains statements from several police officers who identify other
officers as having caused the death of Mr. Castafieda.

2.4  According to the author, the following irregularities occurred during the trial:

» The evidence was not protected. Roberto Castafieda’s father said that when the
burned-out vehicle was returned to him, he found various body parts inside, which
he himself had to take to the forensic medical examiners.

» Months after locating the vehicle, the police themselves said that the traces found
had no evidentiary value.

« At the crime scene there were prints left by footwear used by the police, fingerprints,
abullet and traces of blood, none of which were taken into account.

» The preliminary investigation pointed to the possible involvement in the crime of
police officers belonging to the Directorate of Investigation or the Commando Unit.
However, this hypothesis was not thoroughly investigated by the judge or the
prosecutor.

 The judge decided not to pursue the investigation, closing the case and awaiting the
expiration of the statute of limitation.

e Two police commissions were appointed for the investigation. Ironically, one of
these included the police officer who was on duty at the police station on the night
of the events, and who was later identified as a key suspect by police witnesses.

» The police presented false witnesses, some of whom stated that they had seen
Roberto Castafieda alive and well in various places.
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2.5  With regard to the exhaustion of domestic remedies, the author states that she had
claimed damages in the criminal proceedings and had appealed against the decision to
dismiss the case. However, her appeal was rejected because, as a civil claimant, she lacked
the legal capacity to appea the criminal aspects of the case. Furthermore, on 14 August
2001 she had submitted an application for habeas corpus to the Third Examining Court, on
the grounds of enforced disappearance, since there was no certainty that the charred
remains found in the vehicle were those of her son. This application was rejected by both
the lower court and the Appeal Court as it did not meet the requirements of the remedy
provided for by law.

The complaint

3. The author states that these acts constitute a violation of articles 2; 3; 6; 7; 9; 9,
paragraph 5; 14, paragraph 1; and 26 of the Covenant. She states that both her son’ s right to
life and physical integrity and her own right of access to justice were violated, obstructing
truth and equal treatment before the law in arbitrary and biased proceedings that had, after
17 years, still failed to reach a conclusion.

State party’s observations

4, In a note verbale dated 5 September 2006, the State party suggested to the
Committee and the author that they should set up a dialogue with a view to finding a
solution that would uphold the rights protected by the Covenant.

Author’s comments on the State party’s submission

5.1 Inaletter dated 19 September 2007, the author transmitted to the Committee a copy
of a memorandum on negotiations for a friendly settlement signed by her counsel and the
Ministry of the Interior of the province of Mendoza. In the memorandum, both parties
agreed to a procedure to reach an amicable settlement including the following points:

“(@ Inview of the existing statements of fact leading to the international
complaint and the other evidence adduced during the dialogue process, and in
particular the explicit recommendation from the Ministry of Foreign Affairs that an
amicable solution should be found, the Government of the Province of Mendoza
finds that there is sufficient evidence to engage the objective responsibility of the
Province in the case and accordingly accepts responsibility for these acts and their
legal consequences;

(b)  This responsibility arises under the Covenant to the extent that the
competent authority has not been able to make a determination in accordance with
the principles of due process of criminal law, and in particular because more than 18
years have elapsed since proceedings began.”

52 The memorandum also states that the Government of Mendoza undertakes to
compensate the family for the material and moral damages suffered. In this connection, the
parties agree to the following:

(@  Toaccept the proposal for compensation drawn up by the author’s counsel;

(b)  Toform an ad hoc arbitration tribunal to approve the compensation awarded
for Mr. Castafieda’s disappearance and other non-monetary measures ordered, and to
determine the fees for counsel in the international case;

(¢)  The tribunal should be established no more than 30 days following the
signing of the provincial government decree ratifying the agreement;
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(d)  The procedure to be followed shall be defined by parties and recorded in a
memorandum, a copy of which shall be forwarded to the Human Rights Committee. To that
end, the parties shall each appoint a representative to participate in the deliberations on the
procedure;

(e)  Thedecision of the arbitration tribunal shall be final and without appeal. The
tribunal shall approve the amount, modalities and beneficiaries of the monetary
compensation, and shall determine appropriate fees for participation by counsel in the
international and arbitration proceedings;

()] The petitioners agree to refrain from any civil action in the case before the
domestic courts and to renounce finally and irrevocably al other monetary claims against
the province or the State in this case.

5.3 As further compensation, a proposal put forward by the author’'s counsel was
accepted, namely acknowledgement by the State party of its international responsibility, a
public apology, notification of the courts and the police and guarantees of non-recurrence.

54  On 30 December 2008, the author informed the Committee that the government of
Mendoza had taken no concrete steps to bring the amicable settlement procedure to a
conclusion since it began on 28 August 2006. Therefore, the author had decided to
withdraw from the procedure.

Additional observations by the State party

6. On 6 March 2009, the State party informed the Committee that discussions to
explore the possibility of a friendly settlement had resumed. Consequently, the provincial
Office of the Attorney General was evaluating the factual background of the case in order
to expedite the payment of compensation and other agreed reparative measures.

Additional comments by the author

7.1 On 24 June 2009, the author asked the Committee to take a decision on the
admissibility and merits of the communication. The author informed the Committee that
during her discussions with the provincia authorities she had not mentioned suspending or
abandoning the case before the Committee. These comments were transmitted to the State
party on 26 June 2009.

7.2 Inaletter dated 27 October 2010, the author reiterated her request to the Committee.
She stated that there had been no change in the situation regarding the complaint and that
the judicia investigations had ground to a halt. She said that the State had acknowledged
the seriousness of the case and the facts surrounding it and that the actions of the provincial
authorities had been dilatory.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must decide, in accordance with rule 93 of its rules of procedure, whether the
communication is admissible under the Optional Protocol to the Covenant.

8.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
has ascertained that the same matter is not being examined under another procedure of
international investigation or settlement.

8.3  The Committee takes note of the author’s claims that both her son’s right to life and
physical integrity and her own right of access to justice were violated, contrary to articles 2;
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3; 6, 7, 9; 9, paragraph 5; 14, paragraph 1; and 26 of the Covenant. The Committee
considers that these claims fall primarily within the scope of article 6, paragraph 1, and
article 2, paragraph 3, that they have been sufficiently substantiated for the purposes of
admissibility and that domestic remedies have been exhausted. In the absence of other
impediments to admissibility, these claims should be considered on the merits. On the other
hand, the Committee considers that the claims of violations of articles 3; 7; 9; 14, paragraph
1; and 26 have been insufficiently substantiated for the purposes of admissibility and finds
them inadmissible under article 2 of the Optional Protocol.

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as provided in article 5,
paragraph 1, of the Optional Protocol.

9.2  The Committee takes note of the author’s allegations relating to the disappearance of
her son Roberto Castafieda Gonzalez on 10 September 1989 and the uncertainties regarding
the identification of the body found in the vehicle he owned. The author also claims that
thereis circumstantial evidence indicating that the police were responsible for depriving her
son of the right to life, notably threats allegedly made to him before the events in question.
She also states that a police officer who might have been involved in the disappearance had
been a member of one of the police commissions investigating the events. Finally, the case
was closed on 5 August 2002 as those responsible had not been identified. The Committee
also notes that the State party has not commented on the author’s alegations, merely
informing the Committee of the negotiations for an amicable solution, which were never
concluded. In these circumstances, the Committee believes that due weight should be given
to the information provided by the author.

9.3 The Committee also notes that, although it cannot be concluded from the
information submitted that Mr. Castafieda was detained, the information does confirm the
existence of the corpse of a person who apparently died a violent death, along with
indications that it may have been Mr. Castafieda’ s. While the judicia proceedings failed to
explain these facts or identify those responsible, the State party has not refuted the version
of the facts submitted by the author, notably with respect to State responsibility.

9.4  The Committee recalls that, under article 2, paragraph 3, of the Covenant, States
parties must ensure that individuals have accessible, effective and enforceable remedies to
uphold Covenant rights. The Committee refers to its general comment No. 31 (2004) on the
nature of the general legal obligation imposed on States parties to the Covenant, according
to which States parties must establish appropriate judicial and administrative mechanisms
for addressing claims of rights violations.* A failure by the State party to investigate alleged
violations could give rise to a separate violation of the Covenant.? In the present case, the
information before the Committee indicates that neither the author nor her son had access to
such remedies. The Committee also observes that the friendly settlement proceeding
initiated between the parties was not concluded. In view of the foregoing, the Committee
concludes that the facts before it reveal a violation of article 6, paragraph 1, of the
Covenant in respect of the author’s son, and of article 2, paragraph 3, of the Covenant, read
in conjunction with article 6, paragraph 1, in respect of the author and her son.

Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 40, vol. | (A/59/40
(Vol. 1)), annex 1, para. 15.

Communication No. 1295/2004. El Alwani v. Libyan Arab Jamahiriya, Views adopted on 11 July
2007, para. 6.9.
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10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses a violation by the State party of article 6, paragraph 1, in
respect of Mr. Roberto Castafieda Gonzdlez, and of article 2, paragraph 3, of the Covenant,
read in conjunction with article 6, paragraph 1, in respect of the author and her son.

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including a thorough
and diligent investigation of the facts, the prosecution and punishment of the perpetrators
and adeguate compensation. The State party is also under an obligation to take steps to
prevent similar violationsin the future.

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to the
Committee’ s Views. The State party is aso requested to publish the present Views.

[Adopted in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

109



A/66/40 (Val. I, Part One)

110

Communication No. 1470/2006, Toktakunov v. Kyrgyzstan
(Views adopted on 28 March 2011, 101st session)*

Submitted by: Nurbek Toktakunov (not represented by
counsel)

Alleged victim: The author

Sate party: Kyrgyzstan

Date of communication: 12 April 2006 (initial submission)

Subject matter: Denia of accessto State-held information of
public interest

Procedural issue: Level of substantiation of claim

Substantive issues: Right to seek and receive information;

effective remedy; access to court; right to a
fair hearing by an independent and impartial

tribunal

Articles of the Covenant: 2, read together with 14, paragraph 1; 19,
paragraph 2

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 28 March 2011,

Having concluded its consideration of communication No. 1470/2006, submitted to
the Human Rights Committee by Mr. Nurbek Toktakunov under the Optional Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Mr. Nurbek Toktakunov, a Kyrgyz national
born in 1970. He claims to be a victim of violations by Kyrgyzstan of his rights under
article 2, read together with article 14, paragraph 1; and article 19, paragraph 2, of the
International Covenant on Civil and Politica Rights. The Optional Protocol entered into
force for the State party on 7 January 1995. The author is not represented.

The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis Flinterman, Mr. Y uji
Iwasawa, Ms. Helen Keller, Ms. Zonke Zanele Mgjodina, Ms. luliaMotoc, Mr. Gerald L. Neuman,
Mr. Michael O'Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Fabian Omar Salvioli, Mr.
Krister Thelin and Ms. Margo Waterval.

Anindividua opinion signed by Committee member Mr. Gerald L. Neuman is appended to the text of
the present Views.
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The facts as presented by the author

2.1 On 3 March 2004, the Youth Human Rights Group, a public association for which
the author works as a legal consultant, requested the Central Directorate of Corrections of
the Ministry of Justice to provide it with information on the number of individuals
sentenced to death in Kyrgyzstan as of 31 December 2003, as well as on the number of
individuals sentenced to death and currently detained in the penitentiary system. This
request was made pursuant to article 17.8 of the Document of the Copenhagen Meeting of
the Conference on the Human Dimension of the Conference on Security and Cooperation in
Europe (29 June 1990) (Copenhagen Document), according to which the participating
States have agreed to make available to the public information regarding the use of the
death penalty. On 5 April 2004, the Central Directorate of Corrections refused to provide
this information, due to its classification as “confidential” and “top secret” by the by-laws
of Kyrgyzstan.

22 0On 26 June 2004, the author filed a complaint with the Ministry of Justice
challenging the Central Directorate of Corrections refusal to provide information, relying
on article 5 of the Law on protection of State secrets of 14 April 1994. Under this provision,
classification as “confidential” and “top secret” applies to information congtituting State,
military and service secrets:

“[...] Information, the divulging of which may entail serious consequences for
defence capability, safety, economic and political interests of the State, shall be
classified as a State secret.

The restriction stamps ‘very important’ and ‘top secret’ shall be conferred on
information which is classified as the State secret.

Information of a military character, the divulging of which may be to the detriment
of the armed forces and interests of the Kyrgyz Republic, shall be classified as a
military secret.

The restriction stamps ‘top secret’ and ‘confidentia’ shall be conferred on
information classified as a military secret.

Information, the divulging of which may have a negative impact on defence
capability, safety, or economic and political interests of the Kyrgyz Republic, shall
be classified as a service secret. This information contains some data falling within
the category of State or military secrets but does not disclose such secret in its
entirety.

The restriction stamp ‘confidential’ shall be conferred on information classified as a
service secret [...]”

2.3 The author argued that the information on individuals sentenced to death had to do
with human rights and fundamental freedoms and that its disclosure could not have had any
negative impact on defence capability, safety or economic and political interests of the
State. Therefore, it did not fulfil the criteriain article 5 of the Law on protection of State
secrets for it to be classified as a State secret. The author further referred to resolutions.
2003/67 and 2004/60 (sic.) of the Commission on Human Rights on the question of the
death penalty, which call upon all States that maintain the death penalty to make available
to the public information on the imposition of the death penaty and any scheduled
execution.* Finally, he referred to article 17.8 of the Copenhagen Document (see para. 2.1
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above) and recalled that, pursuant to article 10.1 of that document, the participating States
have agreed to respect the right of everyone, individually or in association with others, to
seek, receive and impart freely views and information on human rights and fundamental
freedoms. On an unspecified date, the author’s complaint of 26 June 2004 was transmitted
by the Ministry of Justice to the Central Directorate of Corrections for action.

24  0On9 September 2004, the Central Directorate of Corrections reiterated its previous
position. On 7 December 2004, the author filed a complaint with the Bishkek Inter-District
Court about a violation of his right to seek and receive information, referring to article 19,
paragraph 2, of the Covenant. In his complaint, the author argued that he requested the
information on behalf of a public association and on his own behalf, as a Kyrgyz citizen.
He cast doubt on whether the by-laws on the secret nature of information on the number of
individuals sentenced to death comply with article 16, paragraph 9, of the Constitution and
the Law on guarantees and free access to information of 5 December 1997. According to
article 3 of this law, any restrictions on access to and dissemination of information shall be
provided by law. On the basis of articles 262—266 of the Civil Procedure Code, the author
requested the Bishkek Inter-District Court to instruct the Ministry of Justice to provide him
with the requested information and to bring by-laws and other statutory acts of the Central
Directorate of Correctionsinto compliance with the laws of Kyrgyzstan.

25 On 17 December 2004, the Bishkek Inter-District Court dismissed the author’s
complaint on the grounds that the subject matter fell outside of its jurisdiction to adjudicate
civil proceedings. On 25 December 2004, the author filed a privy motion in the Bishkek
City Court, chalenging the decision of the Bishkek Inter-District Court. In addition to
reiterating his claim about the right to seek and receive information, he referred to article
262 of the Civil Procedure Code, which provides for the right to challenge in court an
action/omission of a State body or State officia if one considers that his or her rights and
freedoms have been violated. In particular, the author challenged the Ministry of Justice’s
omission to act, since it failed to direct the Central Directorate of Corrections to provide
him with the requested information and to bring by-laws and other statutory acts into
compliance with the laws of Kyrgyzstan. The author aso submitted that he could not
challenge the compatibility of the by-laws with Kyrgyz laws directly, because article 267,
paragraph 5, of the Civil Procedure Code requires an applicant to provide a copy of the
contested statutory act, which was not possible in his case due to the confidentiaity of the
by-laws in question.

2.6 On 24 January 2005, the Bishkek City Court upheld the decision of the Bishkek
Inter-District Court, on the grounds that the information on individuals sentenced to death
was made secret by the Ministry of Interior and access to such information was restricted.
Therefore, the actions of the Ministry of Justice in relation to the refusal to provide
information could not be appealed within the framework of administrative and civil
proceedings. According to article 341 of the Civil Procedure Code, a decision of the appeal
court adopted on the basis of a privy motion is final and cannot be appealed further.

2.7  The author’s repeated request of 7 June 2005 for information on the individuals
under the sentence of death was again refused by the Ministry of Justice on 27 June 2005.
The Ministry referred to article 1 of the Law on protection of State secrets, according to
which information constituted a State secret if it was “controlled by the State and restricted
by the special lists and regulations elaborated on the basis and in compliance with the
Kyrgyz Consgtitution”. The Ministry further explained that, in compliance with the
provisions of Governmental Resolution No. 267/9 of 7 July 1995 on the approval of the
List of the most important data constituting State secret, and the Instruction on the
procedure of establishment of the level of secrecy of data contained in papers, documents
and goods (a document itself classified as “top secret”), the Ministry of Interior adopted a
confidential internal decree on the approval of the List of data within the system of the
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Ministry of Interior which is subject to classification as secret. This decree was endorsed by
the National Security Service.

2.8 The Ministry of Justice further explained that, according to the above-mentioned
confidential decree of the Ministry of Interior, any information on the number of
individuals sentenced to capital punishment was classified as “top secret”. According to the
Resolution of the Government No. 391 of 20 June 2002, the penitentiary system was
transferred from the Ministry of Interior to the Ministry of Justice. Therefore, the decree of
the Ministry of Interior was in force for the Ministry of Justice for as long as there was no
decree on this matter drafted and adopted by the latter. The Ministry of Justice further
stated that at that time, it was drafting a number of new by-laws concerning the penitentiary
system, which included alist of data within the system of the Ministry’s Central Directorate
of Corrections that would be subject to classification as secret. This new list was expected
to be endorsed at a later stage by relevant State bodies. Thus, the Ministry of Justice
concluded that the refusal to provide information on the number of individuals sentenced to
death was justified and in compliance with the law in force.

The complaint

3.1  The author submits that the refusal by the authorities to provide the Y outh Human
Rights Group with information on the number of individuals sentenced to death also
affected him, as a member of the public association in question, and resulted in the
restriction of hisindividual right of access to information. Furthermore, in his complaint to
the Bishkek Inter-District Court of 7 December 2004, he specifically stated that he was
interested in the requested information not only as a member of a public association but
also as a citizen. The author claims that by denying him access to information of public
interest, the State party violated his right to seek and receive information guaranteed by
article 19, paragraph 2, of the Covenant. For the reasons advanced by the author at the
domestic level (see paras. 2.3-2.4 above), the author argues that the restriction of his right
to seek and receive information is not justified under article 19, paragraph 3, of the
Covenant, because the classification of information on the number of individuals sentenced
to death as “secret” is not provided by the laws of Kyrgyzstan and is unnecessary. The
author adds that the by-laws governing access to this type of information are also classified
as confidential and for this reason cannot be challenged in courts.

3.2  The author further claims that, by failing to provide him with an effective judicial
remedy for a violation of his right of access to information, the State party’s authorities
have also violated his rights under article 2, read together with article 14, paragraph 1, of
the Covenant.

State party’ s observations on the merits

4.1  On 26 July 2006, the State party submits that, according to the information provided
by the Central Directorate of Corrections of the Ministry of Justice, general data on the
mortality rates in the penitentiary system, as well as data on individuals sentenced to death,
has been declassified and pursuant to the by-laws it can now be used exclusively “for
service purposes’. Thisinformation remains confidential for the press.

4.2  The State party provides the Committee with the following statistical data made
available by the Central Directorate of Corrections: (@) as of 20 June 2006, 164 individuals
have been sentenced to death; (b) 16 individuals were sentenced to death in 2003, 23
individuals in 2004, 20 individuals in 2005 and 6 individuals in 2006; and (c) 309
individuals have died in the penitentiary system in 2003, 233 individuals in 2004, 246
individualsin 2005 and 122 individualsin 2006.
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Author’s comments on the State party’s observations

51 On 25 September 2006, the author submitted his comments on the State party’s
observations. He refers to rule 97 of the Committee’s rules of procedure and notes that the
State party was supposed to submit its observations on the admissibility and merits of his
communication. Instead, it confined itself to transmitting to the Committee highly
contradictory information provided by the Central Directorate of Corrections of the
Ministry of Justice.

5.2  The author argues that the data on individuals sentenced to death cannot be
considered declassified as long as the access of the general public and the press to such data
is restricted by the by-laws. He submits that, pursuant to article 9 of the Law on protection
of State secrets, decisions on declassification of information are adopted by the
Government on the basis of proposals put forward by relevant State bodies. The author
argues that there is no information about the adoption by the Government of such decisions
in the database of statutory acts adopted by the Kyrgyzstan. He adds that, in its observations
of 26 July 2006, the State party also does not provide any reference information of such a
decision that would enable the Committee to identify it. The author concludes that either
the Central Directorate of Corrections provided the Committee with unreliable information
or it isdeliberately trying to cloud the situation.

5.3  The author submits that the State party did not address his allegations, namely: (a)
that information on the number of individuals sentenced to death had to do with human
rights and fundamental freedoms and could not have had any negative impact on defence
capability, safety, or economic and political interests of Kyrgyzstan and, therefore, should
not be classified as secret; (b) that he was not granted an effective judicia remedy to
contest a violation of the right of access to State-held information and that by denying him
judicial protection, the State party has restricted his access to justice.

54  The author concludes that by not refuting any of his alegations, the State party has
effectively accepted them. He adds that by merely submitting to the Committee statistical
data on the number of individuals sentenced to death, the State party did not provide him
with an effective remedy because the by-laws that classify this data as secret are till in
force and hisright to access to justice has not been vindicated.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

6.2 The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.

6.3 As to the author's locus standi under article 1 of the Optional Protocol, the
Committee notes that the specific information sought by him, i.e. the number of individuals
sentenced to death in Kyrgyzstan, is considered to be of public interest in resolutions Nos.
2003/67 and 2004/67 of the Commission on Human Rights on the question of the death
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penalty, and in the Copenhagen Document, which was signed by the State party.? In this
respect, the Committee notes that the Copenhagen Document imposes a special obligation
on the authorities to provide information on the use of death penalty, and that this was
accepted by the State party. It also notes that, in general, judgements rendered in criminal
cases, including those imposing death penalty, are public. The Committee further notes that
the reference to the right to “seek” and “receive” “information” as contained in article 19,
paragraph 2, of the Covenant, includes the right of individuals to receive State-held
information, with the exceptions permitted by the restrictions established in the Covenant.
It observes that the information should be provided without the need to prove direct interest
or persona involvement in order to obtain it, except in cases in which a legitimate
restriction is applied. The Committee also recalls its position in relation to press and media
which includes aright for the media actors to have access to information on public affairs®
and the right of the general public to receive media output.® It further notes that among the
functions of the press and media are the creation of forums for public debate and the
forming of public or, for that matter, individual opinions on matters of legitimate public
concern, such as the use of the death penalty. The Committee considers that the realization
of these functions is not limited to the media or professiona journalists, and that they can
also be exercised, for example, by public associations or private individuals. With reference
to its conclusions in SB. v. Kyrgyzstan,® the Committee also notes that the author in the
present case is alega consultant of a human rights public association, and as such, he can
be seen as having a specia “watchdog” functions on issues of public interest. In the light of
the considerations listed above, in the present communication, the Committee is satisfied,
due to the particular nature of the information sought, that the author has substantiated, for
purposes of admissibility, that he, as an individual member of the public, was directly
affected by the refusal of the State party’s authorities to make available to him, on request,
the information on use of the death penalty.

6.4  The Committee has further noted the author’s claim that his rights under article 2,
read together with article 14, paragraph 1, of the Covenant, have been violated. It considers,
however, that the author has failed to sufficiently substantiate his allegations, for purposes
of admissibility. Accordingly, this part of the communication is inadmissible under article 2
of the Optional Protocol.

6.5 The Committee further considers that the remaining part of the author’s allegations
under article 19, paragraph 2,as he was denied access to information of public interest, have
been sufficiently substantiated, for purposes of admissibility, and declares this part of the
communication admissible.

Consideration of the merits

7.1  The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

7.2  The Committee notes that, in its submission on the author’s allegations, the State
party has not addressed any of the arguments raised by him in the communication to the
Committee with regard to article 19, paragraph 2, of the Covenant. The State has merely
stated that “data on individuals sentenced to death had been declassified” and that “ pursuant

GE.11-45856

Article 17.8 of the Copenhagen Document (see para. 2.1 above).

® Communication No. 633/1995, Gauthier v. Canada, Views adopted on 7 April 1999, para. 13.4.
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Communication No. 1877/2009, decision on inadmissibility adopted on 30 July 2009.
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to the by-laws it could be used exclusively for service purposes’ but remained confidential
for the press. In the absence of any other pertinent information from the State party, due
weight must be given to the author’s allegations, to the extent that they have been properly
substantiated.

7.3  With regard to article 19, the author claimed that the refusal by the State party’s
authorities to provide him with information on the number of individuals sentenced to death
resulted in a violation of hisright to seek and receive information guaranteed by article 19,
paragraph 2, of the Covenant. He specifically argued that the classification of information
on the number of individuals sentenced to death as “secret” is not “provided by law” and is
unnecessary to pursue any legitimate purpose within the meaning of article 19, paragraph 3.
The first issue before the Committee is, therefore, whether the right of the individual to
receive State-held information, protected by article 19, paragraph 2, of the Covenant, brings
about a corollary obligation of the State to provideit, so that the individual may have access
to such information or receive an answer that includes a justification when, for any reason
permitted by the Covenant, the State is allowed to restrict access to the information in a
specific case.

7.4 In this regard, the Committee recalls its position in relation to press and media
freedom that the right of access to information includes a right of the media to have access
to information on public affairs® and the right of the general public to receive media
output.” The Committee considers that the realization of these functions is not limited to the
media or professional journalists, and that they can also be exercised by public associations
or private individuals (see para. 6.3 above). When, in the exercise of such “watchdog”
functions on matters of legitimate public concern, associations or private individuals need
to access State-held information, as in the present case, such requests for information
warrant similar protection by the Covenant to that afforded to the press. The delivery of
information to an individual can, in turn, permit it to circulate in society, so that the latter
can become acquainted with it, have access to it, and assess it. In this way, the right to
freedom of thought and expression includes the protection of the right of access to State-
held information, which also clearly includes the two dimensions, individual and social, of
the right to freedom of thought and expression that must be guaranteed simultaneously by
the State. In these circumstances, the Committee is of the opinion that the State party had
an obligation either to provide the author with the requested information or to justify any
restrictions of the right to receive State-held information under article 19, paragraph 3, of
the Covenant.

7.5  The next issue before the Committee is, therefore, whether in the present case such
restrictions are justified under article 19, paragraph 3, of the Covenant, which allows
certain restrictions but only as provided by law and necessary: (@) for respect of the rights
or reputations of others; and (b) for the protection of national security or of public order
(ordre public), or of public health or morals.

7.6  The Committee notes the author’s argument, corroborated by the material contained
on file, that the by-laws governing access to the information requested by him are classified
as confidential and, therefore, inaccessible to him as an individual member of the genera
public and legal consultant of a human rights public organization. It also notes the State
party’s assertion that “data on individuals sentenced to death had been declassified” and
that, “pursuant to the by-laws it could be used exclusively for service purposes’ but
remained confidential for the press. The Committee considers that in the circumstances, the
regulations governing access to information on death sentences in the State party cannot be

% Gauthier v. Canada (note 3 above), para. 13.4.
" Mavlonov and Sa'di v. Uzbekistan (note 4 above), para. 8.4.
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seen as congtituting a “law” meeting the criteria set up in article 19, paragraph 3, of the
Covenant.

7.7  The Committee has noted the author’s claim that information on the number of
individuals sentenced to death could not have had any negative impact on defence
capability, safety, or economic and political interests of Kyrgyzstan and, therefore, it did
not fulfil criteria spelled out in the Law on protection of State secrets for it to be classified
as a State secret. The Committee regrets the lack of response by the State party authorities
to this specific argument raised by the author both at the domestic level and in his
communication to the Committee. The Committee reiterates the position set out in
resolutions 2003/67 and 2004/67 of the Commission on Human Rights and in the
Copenhagen Document (see para. 6.3 above) that the general public has a legitimate interest
in having access to information on the use of the death penalty and concludes that, in the
absence of any pertinent explanations from the State party, the restrictions to the exercise of
the author’s right to access information on the application to the death penalty held by
public bodies cannot be deemed necessary for the protection of national security or of
public order (ordre public), public health or morals, or for respect of the rights or
reputations of others.

7.8 The Committee therefore concludes that the author’s rights under article 19,
paragraph 2, of the Covenant, have been violated in the present case, for the reasons
exposed in paragraphs 7.6 and 7.7 above.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose aviolation by the State party of article 19, paragraph 2.

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy. The Committee
considers that in the present case, the information provided by the State party in paragraphs
4.2 above constitutes such a remedy to the author. The State party should also take all
necessary measures so as to prevent occurrence of similar violations in the future and to
guarantee the accessibility of information on death penalty sentences imposed in
Kyrgyzstan.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee’s Views. In addition, it requests the State
party to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion by Committee member Mr. Gerald L. Neuman,
(concurring)

| agree with the Committee that the State party has violated the author’ s rights under
article 19, paragraph 2, with regard to the requested information. |1 would prefer, however,
to explain that conclusion in a dlightly different manner.

In Gauthier v. Canada, the Committee found that the exclusion of a journalist from
the press facilities of the legislature violated his right to seek, receive and impart
information under article 19, paragraph 2. The Committee observed that the right to take
part in the conduct of public affairs, protected by article 25, read together with article 19,
implied “that citizens, in particular through the media, should have wide access to
information and the opportunity to disseminate information and opinions about the
activities of elected bodies and their members’.? At the same time, the Committee
recognized “that such access should not interfere with or obstruct the carrying out of the
functions of elected bodies, and that a State party is thus entitled to limit access’, so long as
the restrictions on access were compatible with the provisions of the Covenant.” In response
to Canada’ s argument that a balance needed to be achieved between the right of access and
“the effective and dignified operation of Parliament and the safety and security of its
members’, the Committee agreed “that the protection of Parliamentary procedure can be
seen as a legitimate goal of public order” within the meaning of article 19, paragraph 3.°
But restrictions for this purpose must be “necessary and proportionate to the goa in
question and not arbitrary”.® The criteria determining access “should be specific, fair and
reasonable, and their application should be transparent”.® The restrictions at issue in
Gauthier did not satisfy that standard. Neither do the restrictions at issue in the present
communication.

The Committee observes in paragraph 7.4 of its present Views that “the right of
access to information includes a right of the media to have access to information on public
affairs and the right of the general public to receive media output”. While | do not object to
this formulation, | would add that the right of journalists to have access to information held
by government and the right of the general public to read what newspapers print have
different bases in the Covenant.

| believe that the right of access to information held by government arises from an
interpretation of article 19 in the light of the right to political participation guaranteed by
article 25 and other rights recognized in the Covenant. It is not derived from a ssimple
application of the words “right ... to receive information” in article 19, paragraph 2, as if
that language referred to an affirmative right to receive all the information that exists.

The central paradigm of the right to freedom of expression under article 19,
paragraph 2, is the right of communication between a willing speaker and awilling listener.
Article 19 protects strongly (though not absolutely) the right of individuals to express
information and ideas voluntarily, and the correlative right of the audience to seek out

& Communication No. 633/1995, Gauthier v. Canada, Views adopted on 7 April 1999, para. 13.4.
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voluntary communications and to receive them. Too often this essential right has been
violated by government efforts to suppress unwelcome truths and unorthodox ideas.
Sometimes governments accomplish this suppression directly by blocking communications
transmitted through old or new technologies. Sometimes they punish citizens who possess
forbidden texts or who receive forbidden transmissions. Article 19 protects the right of
individuals to read written works even when the author of the work is beyond the
jurisdiction of the State party, including authors who live in other States.” That is one of the
reasons why the Covenant, like the Universal Declaration of Human Rights, refers
explicitly to a right to “seek, receive and impart information and ideas ... regardless of
frontiers’.

The traditional right to receive information and ideas from a willing speaker should
not be diluted by subsuming it in the newer right of access to information held by
government. This modern form of “freedom of information” raises complexities and
concerns that can justify limitations on the satisfaction of the right, based on considerations
such as cost or the impairment of government functions, in circumstances where the
suppression of a similar voluntary communication would not be justified. In explaining and
applying the right of access, it isimportant to observe this distinction, and to be careful not
to undermine more central aspects of freedom of expression.

(Signed) Gerald L. Neuman

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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L. Communication No. 1478/2006, Kungurov v. Uzbekistan
(Views adopted on 20 July 2011, 102nd session)*

Submitted by: Nikolai Kungurov (represented by counsedl,
Morris Lipson)

Alleged victim: The author

Sate party: Uzbekistan

Date of communication: 17 March 2006 (initial submission)

Subject matter: Denial of registration of human rights
association by the State party’ s authorities

Procedural issue: Actio popularis

Substantive issues: Right to freedom of expression; right to
freedom of association; permitted restrictions

Articles of the Covenant: 2; 19 and 22

Article of the Optional Protocol: 1

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 20 July 2011,

Having concluded its consideration of communication submitted to the Human
Rights Committee on behalf of Mr. Nikolai Kungurov under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1 The author of the communication is Mr. Nikolai Kungurov, an Uzbek national born
in 1962, residing in Yangiyul, Uzbekistan. He claims to be a victim of violations by
Uzbekistan of hisrights under article 19 and article 22, read in conjunction with article 2, of
the International Covenant on Civil and Political Rights. The Optional Protocol entered into
force for the State party on 28 December 1995. The communication is submitted by
counsel, Mr. Morris Lipson, acting in cooperation with the non-governmental organization
Article 19.

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji lwasawa, Ms. Helen Keller, Mr. Rgjsoomer Lallah, Ms. Zonke Zanele
Majoding, Ms. lulia AntoanellaMotoc, Mr. Gerald L. Neuman, Mr. Michael O’ Flaherty, Mr. Rafael
Rivas Posada, Sir Nigel Rodley, Mr. Fabian Omar Salviali, Mr. Krister Thelin and Ms. Margo
Waterval.

Thetext of an individual opinion signed by Committee member Mr. Fabidn Omar Salvioli is
appended to the present Views.
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1.2 On 11 October 2006, the State party requested the Committee to examine the
admissibility of the communication separately from its merits, in accordance with rule 97,
paragraph 3, of the Committee's rules of procedure. On 17 October 2006, the Special
Rapporteur on new communications and interim measures decided, on behaf of the
Committee, to examine the admissibility of the communication together with the merits.

The facts as presented by the author

2.1 On 4 June 2003, the author, together with 11 other individuals, held the constituent
assembly of a non-governmental organization (NGO) Democracy and Rights which
adopted its statutes. According to the statutes, the aims and objectives of Democracy and
Rights included the promoting and strengthening of the rule of law, protecting equality, and
protecting the rights and freedoms of all individuals living in Uzbekistan. Activities
foreseen in pursuit of these objectives, and listed in paragraph 2.1 of the statutes, included
monitoring legidative and legal practice, preparing recommendations relating to human
rights for bodies of government, monitoring human rights abuse and assisting victims of
such abuse, and disseminating information relating to the protection of human rights
throughout the country.

2.2 On approximately 5 August 2003, in preparation for the submission of a registration
application for Democracy and Rights, the author visited the Ministry of Justice (MoJ) to
consult on what he would need to include in the application. The officials with whom he
met quoted him information from a set of outdated registration rules. The author pointed
out to the officials that a new set of rules had recently come into effect, and was told that
the old rules were still being used by the MoJ. Shortly thereafter, another member of
Democracy and Rights visited the MoJ to obtain further information on registration, and
was informed that no NGO proposing to work on human rights would be granted
registration.

First registration application

23 On 7 August 2003, the author submitted application materials to the MoJ in
Tashkent, along with a registration fee of 20 minimum monthly salaries (approximately
US$ 160). The application was for registration as a national NGO, which would have
allowed Democracy and Rights to carry out the information-dissemination aspect of its
proposed activities throughout the country.

24  Applicable law sets a two-month deadline for official responses to registration
applications; therefore, there should have been an official response by 7 October 2003. Not
having heard any response by that date, the author visited the MoJ on 13 October 2003. An
official informed him that a decision had been taken on the application, but he refused to
give the author a copy of the decision. The following day, a courier arrived at the author’s
workplace with a copy of aletter from the MoJ dated 8 October 2003.

25 The letter from the MoJ (first denial letter) stated that the registration application
was being returned “without consideration”.* In this regard, the author submits that article
23 of the Law on Non-governmental Non-profit Organisations (the NGO Law) is explicit in
setting out only two possible responses to a registration application, providing that “the
justice organ ... shall consider and make a decision regarding granting or denial of state
registration to” NGOs (emphases added). Despite this, rule 3(3) of the Rules for
Considering Applications Pertaining to Registration of Statutes of Public Associations

GE.11-45856

The author provides a detailed description of the registration regime in Uzbekistan, including an
explanation of returns “without consideration”. He notes that that such returns amount in effect to a
denial of registration.
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Functioning on the Territory of the Republic of Uzbekistan (Public Association
Registration Rules)? provides for a third category of response by the registering authority:
such authority, in the case of applications for registration as a pubic association, may leave
an application “without consideration”. Applications may be left “without consideration”
where some of the documents are missing or “upon circumstances mentioned” in rule 2
(regarding the contents of documents to be submitted in an application) or where the name
applied for is already in use by another registered public association. The author refers to
the legal opinion of the Head of the Tashkent City Branch of the Association of Advocates
of Uzbekistan (legal opinion), concluding, inter aia, that, given the explicit provisions of
the NGO Law and the Law on Public Associations in the Republic of Uzbekistan (Public
Associations Law), returns of registration applications “without consideration” areillegal.

2.6 The author further submits that it may make a considerable difference whether an
application for registration is left “without consideration’, rather than denied. While article
26 of the NGO Law guarantees recourse to the courts for denials of registration
applications, and rule 7 of the Public Association Registration Rules is in accord, rule 8 of
the latter goes on to provide that the appropriate recourse, in the event of an application
being left without consideration, is to resubmit the application “after eliminating the
shortcomings’. He adds, therefore, that the decision to leave an application “without
consideration” is not necessarily appealablein court.?

2.7 Thefirst denid letter listed 26 different “defects’ in the registration materials. The
“defects” varied widely in substance. Some were stylistic or grammatical shortcomings,
others related to aleged difficulties regarding how the organization had been structured,
and yet others related to problems with certain proposed activities. The main “defects’ were
that: (a) the title of the statutes should have been typed in Latin letters and the word
“societal” needed to be changed to “public”; (b) the dates of birth of the initial members of
Democracy and Rights were missing from the submitted list containing their names; (c)
certain abbreviations needed to have been written out in full; (d) the name “Uzbekistan
Committee for the protection of individual rights’ was unlawful according to article 46 of
the Civil Code, and needed to be stricken from paragraphs 6.1 and 6.2 of the statutes; (€)
“relevant parts of the statutes need[ed] proofreading to rectify grammar and stylistic
errors’; (f) the scope of competence of the general meeting should have included the right
of amending the statutes and other constituent documents;, (g) “the words ‘court of
arbitration’ and ‘tribunal’ need[ed] to be eliminated from [paragraph] 1.3 of the statutes,
because the current legislation of Uzbekistan does not provide for arbitration courts or
tribunas’; (h) every activity outlined in paragraph 2.1 of the statutes, which is the principal
provision relating to the proposed activities of Democracy and Rights, was “within the
scope of competence of state organs and therefore should [have been] re-edited entirely”;
and (i) in alleged violation of a condition of being a national (rather than alocal) NGO, the
application materials contained no showing that Democracy and Rights functioned in
certain parts of the country, including the Republic of Karakapakstan, as well as “in the
city of Tashkent and provinces’.

2.8  On 5 November 2003, the author appealed this return of the registration application
directly to the Supreme Court. A right to appeal a denia of registration to the Supreme
Court is explicitly provided for in article 12 of the Public Associations Law. The author

The Public Association Registration Rules were endorsed by Resolution No. 132 of the Council of
Ministers on 12 March 1993.

The author notes that, on the one hand, the text of these Rules suggests that such returns “without
consideration” may not be appealed, and he is unaware of other attempts to appeal such returns; on
the other hand, his appeal was in fact heard — though the permissibility of the appeal was not raised as
an issue by the authorities.
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submitted, as part of his appeal materias, a brief (the November 2003 brief). The Supreme
Court, in a decision dated 12 November 2003, advised the author that he should “file a
complaint with [his] arguments and testimonies to the appropriate inter-district civil court”.

2.9 On 14 December 2003, the author applied to the Mirzo-Ulugbek Inter-District Court
of Tashkent City (the Inter-District Court), to which he submitted the November 2003 brief.
In that brief, he argued comprehensively that none of the substantive objectionsin the first
denial letter had merit in law. In particular, he argued in detail that no law requires NGOs
wishing to be registered as national to show a presence in every region of the country. He
refers to the legal opinion, confirming, inter alia, the author's argument that this latter
requirement is actually illegal under Uzbek law.

2.10 The author did acknowledge in the November 2003 brief that the application
materials had contained three technical errors. These were errors that could have been
corrected in a matter of minutes; and their occurrence did not justify the effective refusal to
grant Democracy and Rights registration, which the brief described as “unlawful”. The
author also argued in the November 2003 brief that the return of the application “without
consideration” was in violation of the NGO Law, which provides only for approvals or
express denials of registration applications. He refers to the legal opinion, confirming that
returns of applications “without consideration” are illegal under Uzbek law. Findly, the
November 2003 brief asserted that the failure to register Democracy and Rights as a
national NGO violated article 22 of the Covenant.

211 At the hearing held by the Inter-District Court, the representative of the MoJ
asserted that even a single “ shortcoming” would suffice to justify the return of aregistration
application “without consideration”, and that the author had admitted himself that the
application had contained certain “shortcomings’. The Inter-District Court held against the
author, in a decision dated 12 February 2004. Its grounds were (a) that the author had failed
to “submit the list of the initiative group with dates of birth in three copies, certified by a
notary” — this, notwithstanding that the author had explained that he had included such alist
in the original application submission, and had attached a copy of the list, notarized and
containing the dates of birth of all members of the initiative group, to the November 2003
brief; and (b) that the statutes “contained clauses that contradicted the current legislation,”
including that (i) it referred to courts of arbitration even though none existed in Uzbekistan
— notwithstanding that the November 2003 brief had made it clear that these references had
been inserted to provide for arbitration in third countries, such as the Russian Federation, in
the event that Democracy had dealings with Russian NGOs or other entities; (ii) “a separate
public organisation may not put the protection of rights and freedoms of al citizens of the
Republic of Uzbekistan asan aim”; and (iii) the statutes contradicted themselves, providing
in paragraph 1.1 that Democracy and Rights would act in the territory of the Republic of
Uzbekistan, while providing in paragraph 4.1 that Democracy and Rights may create
“affiliates of the society in various districts of Tashkent without mentioning other territories

[.].

212 The court aso said it had taken “into account” the fact that the author had “partially
admit[ted] the correctness of comments made on the statutes’ by the officials who had
written the first denial letter and it added that Democracy and Rights had “submitted a
repeated application”. Finally, the court did not respond to the author’s argument that the
failure to register Democracy and Rights violated article 22 of the Covenant. The author
notes that, indeed, no other court, in any subsequent proceeding, responded to his argument
on this score.

2.13 On an unspecified date, the author appealed the decision of the Inter-District Court
to the Judicial Chamber for Civil Cases of the Tashkent City Court (the Tashkent City
Court). On 30 March 2004, the Tashkent City Court upheld the decision of the first instance
court, effectively repeating it. This court too noted that the author had “partially
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acknowledge[d]” the correctness of the Ministry of Justice’s view of the statutes. The court
noted that the author’s second application for registration had been rejected, and it observed
that he was “eligible to file a complaint to court with regard to the review of the decision
upon new circumstances of the case”.

2.14 0On 12 April 2004, the author appealed to the Supreme Court for supervisory review
of the decisions of the Inter-District and Tashkent City Courts. On 20 April 2004, the
Supreme Court forwarded this appeal to the Chair of the Tashkent City Court. The latter
court rendered its decision on 26 April 2004, holding that “the court decisions on the case
[were] justified and [they did] not see grounds to file a protest against the decisions’. The
court repeated its earlier remark that the author had agreed that the initial application had
had “shortcomings’, and observed that he was free to submit yet another application for
registration “provided [the application] is brought in compliance with norms of the
effective legidlation”.

215 On 3 September 2004, the author again applied to the Supreme Court for
supervisory review of the decisions of the Inter-District and Tashkent City Courts. Once
again, however, the Supreme Court forwarded the complaint back to the Tashkent City
Court, which responded on 11 November 2004, in full, as follows: “Y our complaint sent by
the Supreme Court has been examined. Be notified that you were given a detailed response
to the complaint of similar contents [on] 26 April 2004”. At this point, and in view of the
fact that the Supreme Court had twice declined to consider his application for supervisory
review, the author concluded that further attempts to obtain a thorough review of the earlier
proceedings were futile, and he pursued no further legal action.

Second registration application

216 On 27 December 2003, the author submitted a second “corrected” registration
application to the MoJ, with three “technical” adjustments, and with no other changes. He
included in the application a detailed argument refuting the first denia letter’s assertions
that the initial application’s “substantive defects’ were defective in law.

2.17 On 1 March 2004, the MoJ responded with a letter leaving the application, again,
“without consideration”. After remarking generally that “[t]he shortcomings indicated in
the [first denial letter] have not been rectified in full”, the letter listed three specific
“shortcomings’: (a) the “existence of branches’ in regions other than Tashkent had not
been demonstrated; (b) paragraph 1.1 of the statutes, providing that Democracy and Rights
would act in the territory of the Republic of Uzbekistan, “contradict[ed]” paragraph 4.1,
providing that Democracy and Rights may create “affiliates of the society in various
districts of Tashkent without mentioning other territories’, and wasin violation of article 21
of the NGO Law; and (c) the “Human Rights Protection Ministry”, mentioned in part 3 of
the statutes, did not exist.

2.18 The author did not try for a third time to obtain registration for Democracy and
Rights, as he believes that such effort would be doomed to fail and, despite the fact that
Democracy and Rights failed in its attempts to obtain registration as a national NGO, the
author and approximately six other members of Democracy and Rights have continued to
engage in many of the activities envisaged in the statutes. They do so even though engaging
in such activities as an unregistered group puts them at risk of crimina and administrative
liability. The author submits that a failure to register as an NGO while carrying out as a
group activities falling under the definition of article 2 of the NGO Law results in potential
legal liability for NGO members. For example, article 37 of the NGO Law provides that
persons responsible for violation of the NGO Law will be “liable in accordance with the
law”. Moreover, article 216 of the Criminal Code prohibits “active participation in the
activities [of illegal public associations]” — and any “public association” engaged in
activities without registration isillegal. Penalties include imprisonment for up to five years,
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“arrest up to six months’, or fines as high as 50 to 100 minimum monthly salaries. A set of
provisions adopted in 2005 increased the maximum amount of certain of the above-
mentioned administrative fines to 150 minimum salaries and created, among other new
offences, one of “soliciting of participation in the activity of illegal NGOs, movements, and
sects’ .

Freedom of information request

2.19 Believing that he would find solid evidence that the vast proportion of local NGOs
that proposed to engage in human rights activities had been denied the right to register, the
author submitted a freedom of information request to the MoJ on 1 August 2005, pursuant
to his right under the Law on Principles and Guarantees for Freedom of Information. In this
request, the author asked for access to records indicating the names of al NGOs that had
submitted applications for registration to the MoJ, along with the names and contact details
of al NGOs whose applications had been denied and the reasons for their denials.
Additionally, he requested a copy of the “unified state register containing the names and
spheres of activities of all registered NGOs”.

2.20 According to article 9 of the Law on Principles and Guarantees for Freedom of
Information, the MoJ was required to respond to the request in 30 days. In fact, however, it
only responded in a letter dated 14 October 2005 (more than a month late), but date-
stamped 25 November 2005 (nearly three months late). In that |etter, the MoJ indicated that
the author could obtain the information he requested from the Ministry’s Department of
Public Associations and Religious Organisations. Shortly thereafter, the author contacted
the Head of that Department, requesting an appointment to come in to access the materials
he had requested. He was told by the Head that he had no time for such requests, and that
the author could not come in to examine the materials. At that point, the author concluded
that the MoJ had no intention of granting him access to the materials, and that it would be
pointless to litigate the matter. Accordingly, he abandoned his effortsin this regard.

The requirement to exhaust all available domestic remedies

2.21 With reference to the facts described above, the author argues that al available
domestic remedies have been exhausted and that further attempts to exhaust domestic
remedies would have been futile. The author submits that the second registration
application did not constitute an admission that the first application had been illegal; and
even if it did, this would not vitiate the argument of the communication. While believing
that the first application complied fully with applicable law, the author made certain trivial
adjustments to the materials before submitting them a second time, simply to show good
faith in the application process in the hope of achieving the registration of Democracy and
Rights.

2.22 The author argues that, even if the Committee takes the second application, with its
correction of afew technical points, as an acknowledgement of certain domestic legal flaws
in the first application, this acknowledgement should in no way vitiate his claim that certain
of his rights under the Covenant were violated by the denial of the first application. As the
communication shows, it is the application of the registration regime itself to the first
request for registration of Democracy and Rights — regardless of whether that request had
been “legitimate” under local law — that resulted in a violation of the author’s Covenant
rights.

GE.11-45856
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Article 202 of the Code of Administrative Liability, Law on the introduction of amendments to the
Criminal Code and Code of Administrative Liability, signed into law by the President on 28
December 2005.
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2.23 The author states that Democracy and Rights wished to disseminate information on
human rights widely throughout the country, but would collect the information only in the
capital. It could not afford to have regional offices, and in any event did not need to have
any for these purposes. Nevertheless, the letter returning the second application reiterated
the charge made in the return “without consideration” of the first application, that the
author had failed to show that Democracy and Rights had a presence in al regions of the
country. He recalls that he had argued before the domestic courts with respect to the first
application, that the requirement of regional presence had no basis in domestic law, and
was in direct violation of articles 22 and 19 of the Covenant. However, those arguments
were rejected by both the Inter-District Court and the Tashkent City Court. The Supreme
Court effectively affirmed these findings. The author argues, therefore, that if he had
challenged the second return “without consideration”, the result would have been exactly
the same.

2.24 The author refers to the Committee’s jurisprudence, affirming that the domestic
remedies rule does not require resort to appeals that objectively have no prospect of
success® and that a prior decision on a point of law against the position of a complainant
renders the submission by the complainant of the same claim futile.® He submits, therefore,
that an attempt to litigate the second registration denial would have been futile in view of
the fact that he had aready fully litigated — and lost — the propriety of requiring a
presencein al regions as a condition of being registered as a national NGO.

The complaint

The State party’ s law and practice of NGO registration

3.1  Thefirst of the author’s principal claims is that the State party’s NGO registration
regime is open to great abuse by virtue of the fact that officials are given very broad
discretion to deny or to return “without consideration” registration applications. That grant
of discretion is not only evident in the open-ended list of documents required for
registration, but also, in the vagueness of some of the grounds for denying registration
applications. The author submits that there are also rules and regulations (for example,
providing for the new category of return “without consideration,” or requiring a proof of
presence in al regions of the country as a condition of obtaining registration as a national
NGO) that are without foundation in law and suggest that the regulation process itself
imposes virtually no forma restrictions on officials inclinations to deny registration
requests.

3.2 The second of the author’s principal claims, made on the basis of interviews
conducted by “Article 19” in preparation of this communication with 15 aspirant NGOs that
wish to engage in human rights activities, is that the State party has engaged in a pattern
and practice of abuse of the registration process, effectively ensuring that the vast majority
of those persons wishing to assert their right to associate together in formal groups to
monitor and report to the public at large on the human rights situation in their country
simply cannot do so. The author claims that, in effect, as his communication and
testimonies of the other unsuccessful applicants show, the overbroad grant of discretion to
registration officials by the registration regime amounts in practice to a grant to them of
unfettered discretion, which they employ without hesitation, to reect registration
applications as and when they like.

Reference is made to communications Nos. 210/1986 and 225/1987, Pratt and Morgan v. Jamaica,
Views adopted on 6 April 1989, para. 12.3.

Reference is made to communication No. 550/1993, Faurisson v. France, Views adopted on 8
November 1996, para. 6.1.
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3.3  Insupport of his claims the author submits an in-depth analysis of the State party’s
law and practice in relation to NGO registration, copies of the relevant legislation and
testimonies of the other NGOs with the detailed and documented description of their
unsuccessful efforts to obtain or to retain NGO registration [53-page-long initial submission
and two large folders with supporting materials].

3.4  The author recognizes that the Committee “is not called upon to criticise in the
abstract laws enacted by States parties. The task of the Committee under the Optional
Protocol is to ascertain whether the conditions of the restrictions imposed on the right to
freedom of expression are met in the communications which are brought before it”.” On the
other hand, however, the Committee has not hesitated to remark on the per se
incompatibility of certain laws with the Covenant, and has urged their repeal or amendment
in such cases®

Article 22 of the Covenant

3.5 Theauthor claims that the NGO registration regime operated by the State party isin
violation of article 22 of the Covenant, both as a general matter and as applied specifically
to foreclose the registration of Democracy and Rights as a national NGO. He states that the
Committee has recognized the critical role of NGOs that are involved in human rights
activities.® The author adds that the Committee has frequently voiced its concern that NGO
registration regimes may impose restrictions on freedom of association that may fail the
strict test of justification set out in the Committee’s jurisprudence™ and case-law of the
European Court of Human Rights (ECtHR).™ He submits that the Committee has expressed
its concerns with the Uzbek regime at issue in this communication on two different
occasions.™

3.6  The author submits that the Committee has made its view very clear that NGO
registration regimes that function as prior authorization systems, as the Uzbek regime does,
violate article 22 of the Covenant: “The State party should review its legislation and
practice in order to enable non-governmental organizations to discharge their functions
without impediments which are inconsistent with the provisions of article 22 of the
Covenant, such as prior authorisations [...].”** Particularly pertinent to the present
communication is the Committee's awareness that even “innocent-seeming” registration
regimes can be operated by officials in such a way as to effectively amount to prior
authorization systems. as the Committee has written, “while legislation governing the
incorporation and status of associationsis on its face compatible with article 22 ... de facto

GE.11-45856

Ibid, para. 9.3.

Reference is made to communication No. 1119/2002, Lee v. Republic of Korea, Views adopted on 20
July 2005, para. 9.

Concluding observations: Belarus (CCPR/C/79/Add.86), para. 19. See a so concluding observations:
Nigeria (CCPR/C/79/Add.65), para. 289.

10 seeLeev. Republic of Korea (note 8 above), paras. 7.2—7.3.

1 Referenceis made to ECtHR 10 July 1998, 57/1997/841/1047, Sidiropoulos and othersv. Greece,
para. 20.

2 |n 2005, the Committee took note of “the legal provisions [in Uzbek legislation] and their application
that restrict the registration of [...] public associations’, and went on to indicate that such provisions
raised concerns, inter alia, under article 22 — see concluding observations. Uzbekistan
(CCPR/CO/83/UZB), para. 21. In 2001, it observed that the Uzbek “legal requirement for registration,
subject to the fulfilment of certain conditions, provided for in ... the Public Associations[Law] ...
operates as arestriction on the activities of non-governmental organizations’ — see concluding
observations; Uzbekistan (CCPR/CO/71/UZB), para. 22.

3 Concluding observations: Egypt (CCPR/CO/76/EGY), para. 21 (emphasis added).
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State party practice has restricted the right to freedom of association through a process of
prior licensing and control” .

The author’s freedom of association was restricted

3.7  Theauthor refersto the Committee's conclusion in relation to the State party that the
“legal provisions that [...] redtrict the registration of [...] public associations’ pose
potential difficulties under, inter alia, article 22 of the Covenant,™ and argues that there can
be no doubt that the refusal to register Democracy and Rights as an NGO congtituted a
restriction on the members' freedom of association, and on the author’ s right in particular.™®
In view of the fact that engaging in the activities outlined in the statutes of Democracy and
Rights as an unregistered group puts its members at risk of criminal and administrative
liability, the registration regime constituted (and still constitutes) a particularly severe
restriction on the right of the author, and indeed on the members of any local human rights
NGO, to associate.

The restriction was not prescribed by law

3.8  The author claims that the return of the registration application of Democracy and
Rights “without consideration” was not prescribed by law. As the Committee has made
clear, to be prescribed by law, a restriction must not be unduly vague.*” He submits that in
order for a law to satisfy the “prescribed by law” standard, its language must be clear
enough that ordinary persons can understand what is required of them and a law that vests
effectively unfettered discretion in officials asto its application cannot meet the standard of
“prescribed by law”.® The author states that, while the Committee does not have a
considerable article 22 jurisprudence with respect to the granting of discretion to officials, it
has had occasion to remark on such objectionable grants in the closely-related area of
freedom of expression.’® Specifically, it has expressed its concern that registration or
licensing regimes (for the media) that vest too much discretion in officials to deny or
revoke registrations or licenses may be in violation of article 19 of the Covenant.”® The
author adds that, as the pattern and practice of abuse of the Uzbek registration system
shows, it is simply impossible for anyone at al to know what must be contained in a
registration application to ensure its acceptance by the MoJ.

3.9  The author submits that the reasons employed to deny the registration application of
Democracy and Rights were not reasonably foreseeable® (see paras. 2.7 and 2.9 above). In
particular, it was unforeseeable that Democracy and Rights would have to show physical
presence in all the regions, when the applicable legislation only contemplates, for national
NGOs, that their activities (for instance, the dissemination of information) might implicate
many regions. Again, it could not have been foreseen that the human rights activities that
Democracy and Rights proposed to engage in could not be included in its statutes, because
the first denial letter did not specify which activities by which state organs might have
clashed with those proposed activities.

Concluding observations: Lebanon (CCPR/CO/79/Add.78), para. 27 (emphasis added).

See CCPR/CO/71/UZB (note 12 above), para. 21 (emphasis added).

See also Sdiropoulos and othersv. Greece (note 11 above), para. 31.

Reference is made by analogy to general comment No. 27 on freedom of movement, Official Records
of the General Assembly, Fifty-fifth Session, Supplement No. 40, vol. | (A/55/40 (Val. 1)), annex V1,
sect. A, para. 13.

Ibid.

Concluding observations: Lesotho (CCPR/C/79/Add.106), para. 23.

Ibid.

Reference is made to ECtHR 14 March 2002, 26229/95, Gaweda v. Poland.
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3.10 The author requests the Committee to conclude that the employment of unfettered
discretion by the MoJ officials in their return “without consideration” of the registration
application of Democracy and Rights was not prescribed by law. The author also urges the
Committee to consider holding more generally that any grant of overbroad discretion to
officials to grant or deny registration requests by NGOs s in violation of the “prescribed by
law” requirement of article 22 of the Covenant, no matter how benign the registration
regime would appear to be. Should the Committee, however, decline to decide the issue as
broadly as this, the author urges it to find (in addition to finding that the denia of the
registration application of Democracy and Rights in particular was not prescribed by law),
that virtually every rejection of an NGO registration application by Uzbek officials has the
high probability of not being prescribed by law, and thus that the Uzbek registration regime
itself is not prescribed by law.

The denia of registration application was not in pursuit of alegitimate aim

3.11 The author submits that nothing in the applicable legisation, and equally, nothing in
any of the court decisions relating to Democracy and Rights gives any hint as to what aim
the registration regime is supposed to be in service of. He adds that, even if the Committee
were prepared to accept that some kind of NGO regime of general application could be in
service of some aim deemed legitimate by article 22, it is manifest that a great many of the
actual requirements in the Uzbek registration regime are not, and cannot be, in service of
any such legitimate aim.

3.12 The author recalls that Democracy and Rights was told that it could not engage in
the human rights activities that it proposed, because these were within the remit of certain
(unspecified) state entities. He argues that the Committee has foreclosed this argument by
explaining that “the free functioning of non-governmental organizations is essential for
protection of human rights and dissemination of information in regard to human rights
among the people [...],” and for this reason, State parties must provide for the
“establishment and free operation [of such NGOsg] [...] in accordance with article 22 of the
Covenant.”? The author states that neither public morals nor public health could be
damaged when human rights abuses are brought to the light of day by NGOs. He, therefore,
requests the Committee to conclude that this aspect of the Uzbek regime, which effectively
prohibits any human rights activities by NGOs where such activities might aso be engaged
in by the State, violates article 22 of the Covenant, and that the return “without
consideration” of the registration application of Democracy and Rights, in part because of
its proposed human rights activities, violated the author’ s rights under article 22.

3.13 Theauthor statesthat it isimpossible to see how a requirement to have a presence in
every region as a condition of registration as a national NGO, which goes far beyond the
requirement merely that an NGO identify itself, could ever be said to be in service of any
aim deemed legitimate under article 22, paragraph 2, of the Covenant. Accordingly, he
requests the Committee to find that the requirement of presence in all regions is per sein
violation of article 22 of the Covenant in failing to pursue any legitimate aim, and that a
violation of article 22 occurred in the application of the State party’s regime to deny
registration to Democracy and Rights based on its failure to have shown a presence in all
regions.

3.14 The author aso requests the Committee to conclude that the operation of the entire
Uzbek registration system, as applied to local human rights NGOs generally and to
Democracy and Rights in particular, is in the service of a single illegitimate aim and isin
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violation of article 22 of the Covenant, as it prevents the registration of human rights
NGOs.

The denial of the registration application was not necessary to achieve any legitimate
purpose

3.15 Theauthor refers to the Committee’s jurisprudence® and submits that the State party
has the burden of showing that a restriction on the freedom to associate is “necessary to
avert areal, and not only a hypothetical danger to [one or more of the legitimate aims set
forth in article 22, paragraph 2, or to the democratic order itself] and that less intrusive
measures would be insufficient to achieve this purpose’. He submits that the Uzbek
registration regime cannot satisfy this burden.

Article 19 of the Covenant

3.16 The author claims that he and the other members of Democracy and Rights wished
to use their combined efforts to gather information about the human rights situation in
Uzbekistan, and then to impart that information to the public.?* The return “without
consideration” of the registration application effectively prohibited them from engaging in
these core freedom of expression activities and amounted to a violation of the author’s
rights under article 19 of the Covenant. With reference to the Committee’s jurisprudence,®
the author argues that his rights under article 19 of the Covenant have been violated by the
State party, since the return “without consideration” of the registration application of
Democracy and Rights was not provided by law, did not pursue any legitimate article 19
aim and was not in any event necessary in the pursuit of any such aim.

The author’ s freedom of expression was restricted

3.17 The author submits that, while the return “without consideration” of the registration
application of Democracy and Rights did not directly affect the rights of any of the
members to gather and disseminate this information on their own, some communication
efforts are much more effective, and much more correspond to the rightful wishes of the
communicators, when they are done as a group rather than individually. He notes the
Committee’ s view that only individuals, and not associations (including NGOs) can submit
communications under the Optional Protocol.?® He submits, however, that this does not
constitute an impediment in the present communication, since the Committee has already
explicitly recognized that the freedom of expression rights of individuals were implicated in
their efforts to communicate through groups.?” The author claims, therefore, that his efforts
to cooperate with others to gather and disseminate human rights information, through
attempting to associate with them in Democracy and Rights, directly implicated his right to
freedom of expression protected under article 19 of the Covenant. Accordingly, the refusal
by the State party to register Democracy and Rights constituted a restriction of that right.
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See Leev. Republic of Korea (note 8 above), para. 7.2.

Reference is made to communication No. 780/1997, Laptsevich v. Belarus, Views adopted on 20
March 2000, para. 8.1.

Ibid, at para. 8.2. Reference is also made to communication No. 1022/2001, Velichkin v. Belarus,
Views adopted on 20 October 2005, para. 7.3.

Reference is made to communication No. 104/1981, J.R.T. and the W.G. Party v. Canada, decision
adopted on inadmissibility adopted on 6 April 1983, para. 8 (a).

Reference is made to communication No. 1249/2004, Sster Immaculate Joseph and 80 Teaching
Ssters of the Holy Cross of the Third Order of Saint Francisin Menzingen of Si Lanka v. Sri Lanka,
Views adopted on 21 October 2005, para. 7.2; and CCPR/CO/71/UZB (note 12 above), para. 21. See
aso Sdiropoulos and cthers v. Greece (note 11 above), para. 52.
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The restriction was not provided by law

3.18 The author submits that the pattern and practice of abuse of the NGO registration
system shows that he had no chance of knowing what he needed to do to succeed in
registering Democracy and Rights; equally, that pattern and practice proves that officials do
have unfettered discretion under the Uzbek registration regime to arbitrarily reject
registration applications, and that Democracy and Rights was a victim of that abusive
discretion. Accordingly, the authors requests the Committee to conclude that the return
“without consideration” of his registration application was not provided by law for the
purposes of article 19.

The restriction was not in pursuit of any legitimate aim

3.19 The author requests the Committee to find, based on the pattern and practice of
abuse of the State party’s NGO registration system that the return “without consideration”
of the registration application of Democracy and Rights was not in pursuit of any aim
deemed legitimate under article 19.

The restriction was not necessary for the pursuit of any legitimate aim

3.20 As to the alleged substantive “defects’ in the registration application, the author
submits that the wholesale restriction of his right to communicate on human rights issues
through Democracy and Rights cannot have been necessary in the pursuit of any
governmental aim to promote or protect human rights due to its disproportionality.
Moreover, the State party’s authorities have failed to provide a detailed and specific
justification, required under article 19 of the Covenant, for prohibiting communication
activity of Democracy and Rights relating to human rights. As to the alleged technical
“defects’, the author refers to the Committee jurisprudence® and submits that the return
“without consideration” of the registration application of Democracy and Rights was
arbitrary and, therefore, not necessary in the pursuit of an article 19 legitimate aim.

State party’s observations on admissibility and merits

41 On 11 October 2006, the State party chalenged the admissibility of the
communication, without, however, advancing any specific arguments under articles 1 to 5,
paragraph 2, of the Optional Protocol.

4.2  On the merits, the State party reiterates the facts of the case summarized in
paragraphs 2.3, 2.9, 2.11 and 2.13 above and adds that the following defects have been
identified during the examination of the statutory documents submitted by Democracy and
Rights: (a) they contain no indication of the Board’'s term of office; (b) the proposed
business activities violate the Public Associations Law, the NGO Law and paragraph 1.1 of
its own statutes; (c) the submitted list of the organization’s initial members had not been
certified by a notary and omitted the initial members' dates of birth, thus contravening the
requirements of the Public Association Registration Rules; (d) according to paragraph 1.1
of the statutes, Democracy and Rights functions in the regions of Uzbekistan without
providing the documents required of the regional branches of public associations, thus
contravening the requirements of the Public Association Registration Rules; () paragraph
1.1 contradicts paragraph 4.1 of the statutes, as the letter signed by the author on 10
December 2003 states that Democracy and Rights does not have local branches. According
to article 21 of the NGO Law, a public association of this type cannot be granted a national
status; and (f) paragraph 8.5 of the statutes does not comply with articles 53-56 of the Civil
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Code and article 36 of the NGO Law. On 8 October 2003, the MoJ informed the author that
his registration application was left without consideration and advised of his right to re-
apply once the defects have been corrected.

4.3 The State party submits that the author requested the Inter-District Court to revoke
the decision of the MoJ to leave the registration application of Democracy and Rights
without consideration on the ground that it had reached him as late as 13 October 2003 and,
therefore, exceeded the deadline for consideration of the application. The State party refers
to the decision of the Inter-District Court of 12 February 2004, in which it was explained
that under article 11 of the Public Associations Law and rule 3 of the Public Association
Registration Rules, the application to register the statutes of a public association was to be
considered within two months of its receipt. The registration body was to take one of the
following decisions, depending on the results of its consideration: to grant the registration,
to deny the registration or to leave the application without consideration.

4.4  The State party submits that, as transpires from the materials of the respective civil
case, the draft statutes contained a number of provisions that did not comply with existing
legislation, namely: paragraphs 1.1 and 4.1 of the statutes did not contain a clear description
of the legal status of the association and did not clearly define its aims, furthermore,
paragraph 1.3 used the term the “courts of arbitration” which was not provided for in the
Uzbek legidation.

45 The State party notes that by the time the Inter-District Court rendered its decision,
the author had submitted a second registration application, without, however, having
corrected the above-mentioned defects. As a result, this application was also left without
consideration by the decision of the Board of the MoJ of 27 February 2004.

4.6 The State party states that, according to the author’ s explanation provided at the time
of consideration of his appeal by the Tashkent City Court, he disagreed with the decision of
the MoJ on his second registration application. These new claims, however, could not be
considered by the Tashkent City Court, since they have not been raised before the first
instance court.® The Tashkent City Court upheld the decision of the first instance court and
justifiably declined the author’s appeal. At the same time, he was explained his right to
petition the court for review of the court decisions that already became executory, in the
light of the newly discovered circumstances.

4.7  For the above reasons and further to the provisions of the Optional Protocol, the
State party deemsit inadmissible for the Committee to consider this communication.

Author’s comments on the State party’s observations

51 On 11 December 2006, the author submits his comments on the State party’s
observations. He states that there are possibly two arguments that the State party might be
making against his communication.

5.2  Fird, the author submits that it is possible that the State party is saying that he
himself had argued before the Tashkent City Court that the return of the second registration
application was improper. The State party would appear to be arguing on this point that
since the author had not challenged the return of the second application in the first instance
court, the challenge was not properly before the court of appeal. Consequently, the return of
that application cannot be before the Committee, since there has not been an exhaustion of
domestic remedies as to it. Second, he submits that it is possible that the State party is

29

Reference is made to paragraph 22 of the Plenum of the Supreme Court on the Procedures for Dealing
with Appealsin Civil Cases.
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arguing that the decision of the Tashkent City Court in relation to the first registration
application was correct as a matter of domestic law. Since the decision of the first instance
court was “justified”, i.e. correct as a matter of domestic law, the Committee should decline
to consider the communication.

5.3 Asto the first argument raised by the State party, the author recalls that before the
domestic courts and in the context of the present communication he challenged the first
return “without consideration” only and that all available remedies have been exhausted in
relation to hisfirst registration application. Furthermore, he argued throughout the domestic
court proceedings that the effective denia of the first registration application based on any
of the alleged “defects’, including the ones technically defective under the domestic Rules,
was in violation of the Covenant. Even though the return of the second registration
application is not before the Committee, the author notes that it would have been futile for
him to challenge that return in court, because two of the three reasons given by the State
party’s authorities for denying the second application were exactly the same as the reasons
approved by both the Inter-District Court and the Tashkent City Court (and not objected to
by the Supreme Court) as correct bases for returning the first application.

54  Asto the second argument raised by the State party, the author submits that even if
the return of the first registration application was proper from the point of view of Uzbek
registration law, that return was not in compliance with the Covenant. He claims that the
restriction of his rights of association and expression, resulting from the return of the first
registration application, was illegal under the Covenant, because: (a) it was not “ prescribed
by law” as understood under article 22, paragraph 2, of the Covenant; (b) it was not
“provided by law” as understood under article 19, paragraph 3; (c) it pursued no aim
deemed legitimate under either article 22, paragraph 2, or article 19, paragraph 3; and (d) it
was not “necessary” for the protection of alegitimate aim, as required under both article 22,
paragraph 2, or article 19, paragraph 3. The author notes that the State party’ s observations
are silent as to any of the communication’s substantive arguments on these matters and fail
to make any substantive argument to show that the return of the first registration application
was proper under the Law of the Covenant.

Further submissions from the author

6. On 26 February 2007, the author submits a comparison between the facts and
decisions of the Committee in Zvozskov et al. v. Belarus® and Korneenko at al. v. Belarus™
and the facts and arguments presented by him in the present communication. He argues that
the Belarusian registration regime operates very similarly to the Uzbek regime which heis
challenging in his communication. The author submits that the facts of the present
communication compel exactly the same conclusion in relation to the “necessity” test asin
the two above-mentioned communications, i.e. that the denia of the registration application
of Democracy and Rights violated article 22 in that it was not necessary in the service of
any aim deemed legitimate under article 22, paragraph 2, of the Covenant. At the same
time, the author requests the Committee to consider expanding its jurisprudence on abusive
NGO registration regimes beyond these two decisions. In particular, given the egregious
and systematic abuse of the Uzbek registration system by Uzbek officias, the Committee
should decide, based on the arguments in the present communication, that (a) the actual
operation of the Uzbek registration system as applied to human rights NGOs is not
prescribed by law, and (b) that the system pursues no aim deemed legitimate under article
22, paragraph 2.

GE.11-45856

% Communication No. 1039/2001, Zvozskov et al. v. Belarus, Views adopted on 17 October 2006.
31 Communication No. 1274/2004, Korneenko et al. v. Belarus, Views adopted on 31 October 2006.

133



A/66/40 (Val. I, Part One)

134

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its Rules of Procedure, decide whether or
not the case is admissible under the Optional Protocol to the Covenant.

7.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

7.3  The Committee notes that the State party has challenged the admissibility of the
communication, without, however, advancing any specific arguments under articles 1 to 5,
paragraph 2, of the Optional Protocol. It aso notes the author’s affirmation that the present
communication challenges the first return “without consideration” only. In the absence of
any objection by the State party in relation to the exhaustion of domestic remedies by the
author on his first registration application for Democracy and Rights, the Committee
considers that the requirements of article 5, paragraph 2 (b), of the Optiona Protocol have
been met as far as this part of the communication is concerned.

7.4  The Committee considers, therefore, that the author has sufficiently substantiated his
claims under article 19 and article 22 of the Covenant, for purposes of admissibility, and
proceeds to their examination on the merits.

Consideration of the merits

8.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

8.2 The key issue before the Committee is whether the refusal of the State party’s
authorities to register Democracy and Rights amounts to a restriction of the author’sright to
freedom of association, and whether such restriction was justified. The Committee notes
that domestic law outlaws the operation of unregistered public associations on the territory
of Uzbekistan and establishes criminal and administrative liability for the individual
members of such unregistered associations who carry out the activities envisaged in their
respective statutes. In this regard, the Committee observes that the right to freedom of
association relates not only to the right to form an association, but also guarantees the right
of such an association freely to carry out its statutory activities. The protection afforded by
article 22 extends to al activities of an association, and the denial of state registration of an
association must satisfy the requirements of paragraph 2 of that provision.

8.3 In the present case, the decision of the MoJ to return the author’s first registration
application “without consideration”, as upheld by the Inter-District Court and the Tashkent
City Court, is based on the perceived non-compliance of the application materials of
Democracy and Rights with two substantive requirements of the State party’s domestic law
that: (a) Democracy and Rights not engage in any human rights activities that any official
body is engaged in; and (b) it be physically present in every region of Uzbekistan, as well
as technical “defects’ in the association’s application materials. Given the fact that even a
single “shortcoming” would suffice, according to the State party’s authorities, to justify the
return of a registration application “without consideration”, these substantive and technical
requirements constitute de facto restrictions and must be assessed in the light of the
consequences which arise for the author and Democracy and Rights.

84  The Committee observes that, in accordance with article 22, paragraph 2, any
restriction on the right to freedom of association must cumulatively meet the following
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conditions: (a) it must be provided by law; (b) may only be imposed for one of the purposes
set out in paragraph 2; and (c) must be “necessary in a democratic society” for achieving
one of these purposes. The reference to “democratic society” in the context of article 22
indicates, in the Committee's opinion, that the existence and operation of associations,
including those which peacefully promote ideas not necessarily favourably viewed by the
government or the majority of the population, is a cornerstone of a democratic society.*

8.5  Asto the substantive requirements, the Committee firstly notes that the State party’s
authorities did not specify which activities by which state organs might have clashed with
the proposed statutory activities of Democracy and Rights in the field of human rights.
Secondly, it notes that the author and the State party disagree on whether domestic law
indeed requires showing of physical presence in every region of Uzbekistan in order for a
public association to be granted a national status, authorizing it to disseminate information
in al parts of the country. The Committee considers that even if these and other restrictions
were precise and predictable and were indeed prescribed by law, the State party has not
advanced any argument as to why such restrictions would be necessary, for purposes of
article 22, paragraph 2, to condition the registration of an association on a limitation of a
scope of its human rights activities to the undefined issues not covered by state organs or on
the existence of regional branches of Democracy and Rights.

8.6  Asto the technical reguirements, the Committee notes that the parties disagree over
the interpretation of domestic law and the State party’s failure to advance arguments as to
which of the numerous “defects’ in the association’s application materials triggers the
application of the restrictions spelled out in article 22, paragraph 2, of the Covenant. Even
if the application materials of Democracy and Rights did not fully comply with the
requirements of domestic law, the reaction of the State party’s authorities in denying the
registration of the association was disproportionate.

8.7  Taking into account the severe consequences of the denial of state registration of
Democracy and Rights for the exercise of the author’s right to freedom of association, as
well as the unlawfulness of the operation of unregistered associations in Uzbekistan, the
Committee concludes that such denial does not meet the requirements of article 22,
paragraph 2, of the Covenant. The author’s rights under article 22, paragraph 1, have thus
been violated.

8.8  With regard to article 19 of the Covenant, the author claims in great detail that the
return “without consideration” of the registration application effectively prohibited the
author and other members of Democracy and Rights from engaging in core freedom of
expression activities, i.e. gathering information about the human rights situation in
Uzbekistan, and then imparting that information to the public. He argues that the denial of
registration amounted to a violation of his rights under article 19, in its failure to be
“provided by law” and to pursue any legitimate aim, as understood under article 19,
paragraph 3. In this regard, the Committee recalls its jurisprudence® that the freedom of
expression rights of individuals are implicated in their efforts to communicate through
associations and are thus protected by article 19. The Committee observes that article 19
alows restrictions only as provided by law and necessary (@) for respect of the rights and
reputation of others; and (b) for the protection of national security or public order (ordre
public), or of public health or morals. It recalls that the right to freedom of expression is of
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Ibid., para. 7.3. See also Zvozskov et al. v. Belarus (note 30 above), para. 7.2.
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paramount importance in any society, and any restrictions to its exercise must meet a strict
test of justification.®

8.9 In the present case, the Committee is of the opinion that the application of the
procedure of registration of Democracy and Rights did not allow the author to practise his
right to freedom of expression, in particular, to seek, receive and impart information and
ideas, as defined in article 19, paragraph 2. The Committee notes that the State party has
not made any attempt to address the author’ s specific claims nor has it advanced arguments
as to the compatibility of the requirements, which are de facto restrictions on the right to
freedom of expression, which are applicable to the author’s case, with any of the criteria
listed in article 19, paragraph 3, of the Covenant.*® The Committee therefore considers that
the return “without consideration” of the registration application of Democracy and Rights
also resulted in a violation of the author’s right under article 22, paragraph 1, read together
with article 19, paragraph 2, of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation of the author’s rights under article 22, paragraph 1, read
aone and in conjunction with article 19, paragraph 2, of the Covenant.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including compensation
amounting to a sum not less that the present value of the expenses incurred by him in
relation to the registration application of Democracy and Rights as a hational NGO and any
legal costs paid by him. It should reconsider the author’s registration application in the light
of article 19 and article 22, and ensure that the laws and practices that regulate the NGO
registration and restrictions imposed are compatible with the Covenant. The State party is
also under an obligation to prevent similar violationsin the future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee’s Views. In addition, it requests the State
party to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

3 See, inter alia, communication No. 574/1994, Kim v. the Republic of Korea, Views adopted on 3
November 1998 and communication No. 628/1995, Park v. the Republic of Korea, Views adopted on
20 October 1998.

% See communication No. 1334/2004, Mavionov and Sa’di v. Uzbekistan, Views adopted on 19 March
20009, para. 8.4.
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Appendix

Individual opinion of Committee member Mr. Fabian Salvioli

1. I concur with the views of the Human Rights Committee in finding violations of
article 22, paragraph 1, read alone and in conjunction with article 19, paragraph 2, of the
International Covenant on Civil and Political Rights in the case of Kungurov v. Uzbekistan
(communication No. 1478/2006).

2. I nonetheless consider, for reasons explained below, that in this case the Committee
ought to have concluded that the State party is also in violation of article 2, paragraph 2, of
the Covenant and, in the section on reparations, should have urged the State party to amend
its legidlation to bring it into line with the Covenant.

3. Ever since | became a member of the Committee, | have maintained that possible
violations of article 2, paragraph 2, of the Covenant can be found in the context of an
individual complaint, in accordance with current standards governing the international
responsibility of States in respect of human rights. | have no reason to depart from the
observations | made in paragraphs 6 to 11 of the individual opinion which | formulated in
communication No. 1406/2005 regarding the possibility of incurring international
responsibility through legislative acts, the Committee’s capacity to apply article 2,
paragraph 2, in the context of individual complaints, the interpretative criteria which should
guide the Committee’s work when finding and considering possible violations and, lastly,
the consequences in terms of reparation. | would draw attention to these guiding principles.?

4. In the present case, we have an instance of the application, to the detriment of Mr.
Nikolai Kungurov, of legidation that is clearly incompatible with the Covenant. As
indicated in paragraph 3.5 of the Views of the Committee as set forth in the
communication: “the author claims that the NGO registration regime operated by the State
party isin violation of article 22 of the Covenant, both as a general matter and as applied
specifically”. For thisreason, it is also stated, in paragraph 1.1, that the author “claims to be
a victim of violations by Uzbekistan of his rights under article 19 and article 22, read in
conjunction with article 2, of the International Covenant on Civil and Political Rights’
(emphasis added).

5. The finding of a violation of article 2, paragraph 2, in a specific case has practical
consequences in terms of reparations, especially as regards the prevention of any
recurrence. The fact that the present case concerns a victim of the application of a legal
standard incompatible with the Covenant vitiates any interpretation relating to a possible
ruling in abstracto by the Human Rights Committee.

6. The Committee is not a court, but it is responsible for monitoring implementation of
the Covenant. Once the Covenant is ratified, all branches of government (executive,
legislative and judicial) must review their compliance with the Covenant in order to ensure
that the State does not incur international responsibility by violating the rights of persons
subject to its jurisdiction through the application of domestic legislation that is clearly
incompatible with the Covenant.

7. The Committee has a duty to apply the law but does not necessarily have to take the
parties legal observations into account. Irrespective of this fact, in the present case the
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author invoked possible violations of article 2 of the Covenant, read in conjunction with
article 22, and challenged the legal regime applied per se. However, athough the
alegations made by the victim on this point are very clear, the Committee remains
inexplicably silent on the matter. The legal provisions contained in both the Public
Association Registration Rules and the Act on Non-Governmental Non-Profit
Organizations are in outright contradiction to the Covenant in that they grant the State
authorities decision-making powers which, as demonstrated in the case under review, are
entirely arbitrary.

8. Because the Committee did not express a view on the possible violation of article 2
of the Covenant, the reparation indicated in the communication is insufficient. Ensuring
that “the laws and practices that regulate ... NGO registration and restrictions ... are
compatible with the Covenant” is important, but it does not resolve the problem that arose
in the present case. If, as the Committee affirmed, “the Sate party is also under an
obligation to prevent similar violations in the future”, an obligation to amend its legislation
on NGO registration to bring it into line with the Covenant provisions should also be
established, and on the merits of the case a violation of article 2 of the International
Covenant on Civil and Palitical Rights should be found.

(Signed) Fabian Salvioli

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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M. Communication No. 1499/2006, | skandarov v. Tajikistan
(Views adopted on 30 March 2011, 101st session)*

Submitted by: Temur Toshev (not represented by counsel)
Alleged victim: The author’ s brother, Mukhammadruzi
| skandarov
Sate party: Tajikistan
Date of communication: 11 April 2006 (initial submission)
Subject matter: Conviction to prison term after an unlawful

detention in isolation, in the absence of a
lawyer, forced confessions, and unfair trial

Procedural issue: None

Substantive issues: Torture, cruel, inhuman or degrading
treatment; arbitrary detention; habeas corpus;
forced confessions; unfair trial

Articles of the Covenant: 7, 9; 10; and 14
Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 30 March 2011,

Having concluded its consideration of communication No. 1499/2006, submitted to
the Human Rights Committee on behalf of Mr. Mukhammadruzi Iskandarov under the
Optional Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Mr. Temur Toshev, a Tgjik national born in
1965, on behalf of his brother, Mr. Mukhammadruzi Iskandarov, also a Tajik national born
in 1954, who, at the time of the initial submission was imprisoned in Dushanbe. The author
claims that his brother is a victim of violations, by Tgjikistan, of his rights under article 7;
article 9, paragraphs 1 and 3; article 14, paragraphs 1 and 3 (d), () and (g), of the
International Covenant on Civil and Political Rights. Although the author does not invoke it
specificaly, the communication also appears to raise issues under article 14, paragraph 3

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis Flinterman, Mr. Y uji
lwasawa, Ms. Helen Keller, Ms. luliaMotoc, Mr. Gerald L. Neuman, Mr. Michael O’ Flaherty, Mr.
Rafael Rivas Posada, Sir Nigel Rodley, Mr. Fabian Omar Salviali, Mr. Krister Thelin and Ms. Margo
Waterval.
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(b), of the Covenant. The author is unrepresented. The Covenant and the Optional Protocol
entered into force in relation to Tgjikistan on 4 April 1999.

The facts as presented by the author

21  Mr. Iskandarov was a member of the Democratic Party of Tajikistan since its
establishment — no precise date is provided — and he was the head of the party in one of
the districts of Dushanbe from 1990 to 1992. In 1997, following the signature of the Peace
Agreement by the Government and the United Tgik Opposition, Mr. Iskandarov became
the Chairman of the State Committee on Extraordinary Situations and Civic Defence. He
worked there from 1997 to 1999, and obtained the rank of Major-General. In 1999, by
Presidential Decree, he was appointed as Director-General of the State enterprise
Tajikcommunservice, where he worked until 2001. From 2001 to November 2003, he was
the Director-Genera of the State enterprise Tgjikgaz.

2.2 At the sixth Congress of the Democratic Party of Tajikistan, in September 2003, Mr.
Iskandarov was elected as the party’s leader. The eighth Congress of the Democratic Party
of Tgjikistan re-elected him as the party’ s leader, and it was planned that he would stand for
President of Tgjikistan in the 2006 elections. In February 2005, Mr. Iskandarov headed the
party’slist of candidates at the Parliamentary elections.

2.3 Inthe meantime, on 9 January 2003, a criminal case wasinitially opened against Mr.
Iskandarov, for unlawful possession of firearms. The case was subsequently closed, for lack
of evidence. On 27 August 2004, the Prosecutor’s Office of the Tadjikadad district of
Dushanbe was attacked. Mr. Iskandarov was accused of having been one of the assailants,
even if, according to the author, when the attack in question was committed, his brother
was in the Russian Federation.

24  On 25 November 2004, the Office of the Prosecutor-General of Tgjikistan charged
Mr. Iskandarov in absentia for crimes such as terrorism, banditry, unlawful possession of
firearms, and misappropriation of State property. On 26 November 2004, the Office of the
Prosecutor-General ordered Mr. Iskandarov's arrest and issued an international arrest
warrant. On this basis, Mr. Iskanadarov was arrested, in the Russian Federation. His case
was examined by the Babushkinsk Inter-district Prosecution Office of Moscow. The
Prosecution Office rejected the Tajik request for extradition, and Mr. Iskandarov was
released, on 4 April 2005.

25 On 15 April 2005, Mr. Iskandarov was unlawfully apprehended by unknown
individuals in Moscow, and was kept in secret detention for two days. On 17 April 2005, he
was unlawfully brought to Tgjikistan by plane, and was immediately placed in custody at
the Detention centre of the Ministry of Security in Dushanbe. He was kept there in isolation
for 10 days, and was provided only with bread and water during this period. He contracted
a skin disease, but his requests for medical care were ignored, as were his requests to be
represented by alawyer.

2.6 On 26 April 2005, the Prosecutor-General announced, during a Press Conference,
the recent arrest, in Tgjikistan, of Mr. Iskandarov, and that was how his relatives became
aware of his arrest. The following day, the family inquired about his whereabouts at the
Ministry of Security, but was informed that he was not there, but that there was another
individual detained, one Mr. R.S. The relatives asked for a food parcel to be given to Mr.
R.S. and to be provided with a receipt to this effect signed by the detainee. The
confirmation receipt they were provided with was signed by Mr. Iskandarov. On 28 April
2005, the family retained a private lawyer to represent Mr. Iskandarov, but the lawyer was
not allowed to meet with his client. The lawyer complained immediately to the Office of
the Prosecutor-General, but never received areply.
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2.7 0On 28 April 2005, Mr. Iskandarov was interrogated, in the absence of alawyer. The
author explains that his brother signed a disclaimer prior to the interrogation, to the effect
that he waived the right to be represented by a lawyer. During this interrogation, Mr.
I skandarov confessed guilt to all charges against him.

2.8 On 30 April 2005, he confirmed his confessions during his “official” interrogation
as an accused, in the presence of hislawyer. The same day, the lawyers of Mr. Iskandarov
announced at a press conference that their client had been unlawfully abducted in the
Russian Federation, that he was being kept at the Ministry of Security, and that his lawyers
were unable to meet with him in private. According to the author, following that press
conference, the lawyers began receiving threats.

2.9  Whilein detention at the Ministry of Security, Mr. Iskandarov was kept awake and
interrogated every night. During the day, he was constantly questioned. Thus, he was not in
his normal state, he was extremely weak, and could not react adequately. The
administration of the Detention Centre refused to provide him with the medical products
required for his skin disease, and only gave him sedatives. His lawyer complained to the
Prosecutor’s Office and the administration of the Detention Centre demanding that the
night interrogations be stopped and that delivery of adequate medication be authorized. As
aresult, the night interrogations stopped for few days but were resumed shortly afterwards.

2.10 During the preliminary investigation of Mr. Iskandarov’s criminal case, the Supreme
Court was examining the criminal cases of three other individuals suspected of having been
Mr. Iskandarov’'s accomplices and of having committed various crimes under his
leadership. Mr. Iskandarov’'s lawyers requested the Supreme Court to postpone the
examination of these cases and to merge them with that of Mr. Iskandarov as the facts were
identical, but their request was ignored, and the cases were examined separately.

211 The preliminary investigation ended on 1 June 2005, and the lawyers of Mr.
Iskandarov, after having studied the content of the case file, requested that the case be put
on hold pending the formulation of their written comments. When they submitted their
comments on 4 June 2005, however, the lawyers understood that the case had already been
transmitted to the court.

2.12 Mr. Iskandarov’s criminal case was examined at first instance by the Criminal Panel
of the Supreme Court. When the trial started, Mr. Iskandarov retracted his initial confession
and contended that it had been obtained under threats of physical reprisals, but the court
ignored this. The lawyers complained on severa occasions in court about the irregularities
which had occurred during the preliminary investigation. In particular, they pointed out that
Mr. Iskandarov was unlawfully apprehended in the Russian Federation and transferred to
Tgjikistan; that he was kept unlawfully at the premises of the Ministry of Security under
another identity; that his lawyers were not alowed to see him in atimely manner; also that,
later on, the lawyers were only able to meet with their client in the presence of officials;
and that all their claims during the preliminary investigation were ignored. The court,
however, rejected most of these claims, explaining that Mr. Iskandarov’s lawyers had been
present every time when investigation acts were carried out.

2.13 One of the charges against the author’s brother related to the fact that he had hired
his own private guards. According to the author, this was done with the explicit
authorization of the President of Tgjikistan. In court, Mr. Iskandarov’s lawyers requested to
have the President, the Minister of Security, the Prosecutor General, the Prosecutor of
Dushanbe, the Prime Minister and other officials questioned. This request remained simply
unaddressed by the court. The lawyers also asked to have questioned the officials who
allegedly apprehended Mr. Iskandarov with a false Russian passport in Dushanbe, as well
as other witnesses of the scene. The court, however, stated that as it had been unable to
locate these individuals and that their interrogation was impossible.
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2.14 0On 5 October 2005, the court found Mr. Iskandarov guilty of severa crimes and
sentenced him to a prison term of 23 years, with the deprivation of his rank of Major-
General. On 18 January 2006, the Appea Panel of the Supreme Court upheld the sentence.

The complaint

3.1  The author claims that his brother’s detention for 10 days after his unlawful transfer
from Russia, in complete isolation at the Ministry of Security, where he was provided only
with bread and water, and without adequate medical care for the disease he contracted
during that period of time, amounts to a violation of Mr. Iskandarov’s rights under article 7
of the Covenant.*

3.2  Theauthor further claimsthat his brother’s rights under article 9, paragraph 1, of the
Covenant were violated, because Mr. Iskandarov was unlawfully apprehended and brought
to Tqikistan, and was unlawfully detained, in isolation at the premises of the Ministry of
Security for 10 days.

3.3  According to the author, Mr. Iskandarov’s rights under article 9, paragraph 3, of the
Covenant were aso violated, as the decision for his arrest and placement in custody was
taken by a prosecutor, i.e. a member of an organ which cannot be seen as having the
necessary objectivity and impartiality in dealing with such matters.

3.4  Theauthor further claims that his brother’s rights under article 14, paragraph 1, were
violated. According to him, the court was biased and acted in an accusatory manner, and
severa of the lawyers' requests were not given due consideration. In addition, a number of
witnesses could not be questioned; the court ignored the fact that Mr. Iskandarov was kept
unlawfully isolated at the premises of the Ministry of Security and confessed guilt under
pressure, in the absence of a lawyer. Also, at the beginning of the trial, Mr. Iskandarov
retracted his confession on the counts of terrorism, banditry, and illegal possession of fire-
arms, explaining that initially, he had confessed guilt under threats of physical reprisals, but
the court ignored his statements. Mr. Iskandarov and his defence lawyers could only
examine the trial transcript 41 days after his conviction. The defence’s written objections to
the content of thetrial transcript were ignored by the appeal body of the Supreme Court.

3.5 The author further claims that his brother’s rights under article 14, paragraph 3 (d),
of the Covenant have been violated. In spite of the Constitutional provisions to the effect
that al persons deprived of liberty have the right to be assisted by alawyer, and in spite of
Mr. Iskandarov’s requests to this effect, he only was represented by a lawyer starting as of
30 April 2005, despite having been apprehended already on 17 April 2005 and interrogated
in the meantime. Throughout the preliminary investigation, Mr. Iskandarov could only meet
with his lawyers in the presence of law-enforcement officials, and his lawyers' complaints
in this connection were ignored. Although the author has not invoked it specifically, the
communication appears also to raise issues under article 14, paragraph 3 (b), of the
Covenant.

The author quotes the Committee's general comment No. 20 (1992) on the prohibition of torture and
cruel treatment or punishment, with regard to the prohibition against having detainees isolated
(Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. A); general comment No. 21 (1992) on humane treatment of persons deprived of
liberty, with regard to incommunicado detention as factor which could facilitate torture and with
regard to long detentions in isolation (Official Records of the General Assembly, Forty-seventh
Session, Supplement No. 40 (A/47/40), annex V1, sect. B); and the Committee’ s decision in
communication No. 458/1991, Mukong v. Cameroon, Views adopted on 21 July 1994.
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3.6  The author claims that his brother’s rights under article 14, paragraph 3 (e), of the
Covenant were also violated, as the court failed to ensure the presence and the questioning
of important witnesses which, according to the author, could have contributed to the
establishment of the objective truth.

3.7  Finadly, the author claims that his brother’s rights under article 14, paragraph 3 (g),
of the Covenant were violated, as during his unlawful stay at the premises of the Ministry
of Security, Mr. Iskandarov was forced, with the use of threats of physical reprisals, to
confess guilt to a number of crimes, and his complaints thereon were disregarded.

State party’s observations

4, By notes verbales of 4 October 2006, 21 November 2007, 26 February 2009, 23
February 2010, and 13 September 2010, the State party was requested to submit to the
Committee information on the admissibility and the merits of the communication. The
Committee notes that this information has still not been received. It regrets the State party’s
failure to provide any information with regard to the author’s claims, and recalls® that it is
implicit in the Optiona Protocol that States parties make available to the Committee al
information at their disposal. In the absence of any observations on the admissibility and
merits of the communication from the State party, due weight must be given to the author’s
alegations, to the extent that these have been sufficiently substantiated.

I ssues and proceedings before the Committee

Consideration of admissibility

5.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

5.2  The Committee has ascertained, as it is required to do under article 5, paragraph 2
(a), of the Optiona Protocol, that the same matter is not being examined under another
procedure of international investigation or settlement.* Concerning the requirement of
exhaustion of domestic remedies, the Committee has noted that according to the
information submitted by the author, all available domestic remedies have been exhausted.
In the absence of any objection by the State party, the Committee considers that the
requirements of article 5, paragraph 2 (b), of the Optional Protocol have also been met.

5.3  The Committee has noted, first, the author’s claims of a violation of his brother’s
rights under article 7, of the Covenant, in the light of his detention, isolated, at the Ministry
of Security. It also noted the author’s claims as to the lack of medical care and the
inadequate food his brother was provided with during this period of time. Accordingly, it
declares this part of the communication admissible under article 7 of the Covenant.

GE.11-45856

See, for example, communications No. 1117/2002, Khomidov v. Tajikistan, Views adopted on 29 July
2004, para. 4; No. 973/2001, Khalilov v. Tajikistan, Views adopted on 30 March 2005 para. 5; and
No. 985/2001, Aliboev v. Tajikistan, Views adopted on 18 October 2005, para. 4.

The Committee has noted that on 23 September 2010, the European Court of Human Rights rendered
ajudgment in relation to the author’ s arbitrary detention in the Russian Federation on 15 April 2005
and unlawful transfer to Tgjikistan the next day, concluding that aviolation of the author’ s rights had
occurred, by the Russian Federation, under articles 3 (“No one shall be subjected to torture or to
inhuman or degrading treatment or punishment”), and 5, paragraph 1 (“Everyone has the right to
liberty and security of person. No one shall be deprived of hisliberty save in the following cases and
in accordance with a procedure prescribed by law: (a) ..."), of the European Convention for the
Protection of Human Rights and Fundamental Freedoms.
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54  The Committee has noted further the author’s claim of a violation of his brother’s
rights under article 14, paragraph 3 (d), of the Covenant. It considers that the author’s claim
raises also issues under article 14, paragraph 3 (b), of the Covenant. Accordingly, it
declares this part of the communication admissible under article 14, paragraph 3 (b) and
(d), of the Covenant.

5,5  The Committee considers that the author’s remaining claims have been sufficiently
substantiated, for purposes of admissibility, and declares them admissible, as raising issues
under article 9, paragraphs 1 and 3; and article 14, paragraphs 1 and 3 (€) and (g), of the
Covenant.

Consideration of the merits

6.1  The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

6.2 The Committee has noted the author’s claim that his brother has been subjected to
inhuman and degrading treatment by the authorities, since after having been unlawfully
apprehended in the Russian Federation, on 15 April 2005, and unlawfully transferred to
Tajikistan on 17 April 2005, Mr. Iskandarov was kept in isolation at the Detention Centre
of the Ministry of Security for 10 days, until 30 April 2010. During this time, according to
the author, his brother was provided insufficient food, and contacted a skin disease without
being provided with any medical treatment. In the absence of any observations on these
specific claims, the Committee considers that due weight must be given to the author’s
claims. Accordingly, the Committee concludes that in the circumstances of the present case,
the facts as submitted disclose a violation of Mr. Iskandarov’s rights under article 7 of the
Covenant.

6.3  Theauthor has aso claimed that the rights to liberty and security of his brother were
violated, as on 15 April 2005, his brother was unlawfully apprehended in the Russian
Federation and illegally brought to Tajikistan two days later. The State party has not
presented any information in this connection. The Committee notes, first, that the author
does not impute direct responsibility for his unlawful arrest and transportation to Dushanbe
to the Tqjik authorities. In addition, it considers that the material on file does not allow it to
assess the extent to which the State party’s authorities were involved in Mr. Iskandarov’'s
apprehension in Moscow and transportation to Dushanbe.

6.4  The Committee considers that what remains undisputed, however, in the light of the
information on file, is the fact that the brother of the author was placed in complete
isolation, for 10 days, at the premises of the Ministry of Security of Tajikistan immediately
after his arrival in Dushanbe on 17 April 2005, in the absence of a lawyer. The Committee
recalls that deprivation of liberty is permissible only when it takes place on such grounds
and in accordance with such procedure as are established by domestic law and when thisis
not arbitrary.* In the absence of any information by the State party to refute the author’s
specific alegations, and in the absence of any other pertinent information on file, the
Committee considers that due weight must be given to this part of the author’s alegations.
Accordingly, it concludes that the facts as presented amount to a violation of Mr.
Iskandarov’ s rights under article 9, paragraph 1, of the Covenant.

See, for example, communications Nos. 1461/2006, 1462/2006, 1476/2006 and 1477/2006,
Maksudov, Rakhimov, Tashbaev and Pirmatov v. Kyrgyzstan, Views adopted on 16 July 2008, para
12.2.
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6.5 The author has further claimed that, later on, the decision to have his brother
officially arrested and placed in custody was taken by a prosecutor, i.e. an officia who
cannot be seen as having the necessary objectivity and impartiality, for the purposes of
article 9, paragraph 3. In the absence of any reply by the State party on this particular issue,
the Committee decides that due weight must be given to the author’s allegations. The
Committee recalls that paragraph 3 of article 9 entitles a detained person charged with a
criminal offence to judicial control of his’her detention, and that it is inherent in the proper
exercise of judicia power that it be exercised by an authority which is independent,
objective and impartial in relation to the issues dealt with.® In the circumstances of the
present case, the Committee is not satisfied that the public prosecutor can be characterized
as having the ingtitutional objectivity and impartiality necessary to be considered an
“officer authorized to exercise judicia power” within the meaning of article 9, paragraph 3,
and concludes, therefore, that there has been a violation of this provision.

6.6 The Committee has noted the author’s claims that his brother’s rights under article
14, paragraph 1, have been violated as the court was biased and acted in an accusatory
manner, and that several of the lawyers requests were not given due consideration. The
author has also explained that the court has failed to ensure the presence and the
guestioning of important witnesses; the court also failed to take into consideration the fact
that Mr. Iskandarov was kept unlawfully isolated at the premises of the Ministry of Security
and confessed guilt under threats of physical reprisals there, in the absence of a lawyer, and
that his complaints on this subject were disregarded. The author further claimed that at the
beginning of the court trial, Mr. Iskandarov retracted his confession and explained that he
had confessed guilt initially under threat of violence, but this was simply ignored; and that
the lawyers' objections to the content of the trial transcript were disregarded on appeal. In
the absence of any information from the State party refuting these detailed allegations, the
Committee considers that due weight must be given to the author’s claim. Accordingly, in
the circumstances of the present case, the Committee concludes that the facts as presented
amount to aviolation of the author’s brother’ s rights under article 14, paragraph 1, and 3 (€)
and (g), of the Covenant.

6.7 The Committee has further noted the author’s claim that despite the provisions in
national law to the effect that all persons deprived of liberty have the right to be assisted by
a lawyer, and in spite of Mr. Iskandarov’s requests to this effect, the latter was only
represented by alawyer as of 30 April 2005, whereas his actual apprehension took place on
17 April 2005 and he was interrogated during this period, including as an accused, on 28
April 2005, and was forced to confess guilt to serious charges. The author has aso
explained that after the announcement made by Mr. Iskandarov’s lawyers, on 30 April
2005, to the effect that the author’s brother had been unlawfully arrested and forced to
confess guilt, the lawyers started receiving threats (see para. 2.8 above). The Committee has
also noted the author’s claim that throughout the preliminary investigation, his brother
could only meet with his lawyers in the presence of law-enforcement officials, and that
their complaints on this subject were ignored. The Committee considers that in the absence
of areply by the State party on these alegations, due weight must be given to the author’s
alegations. It concludes that by denying the author’s brother access to the legal counsel of
his choice for 13 days, and by conducting investigative acts with his participation during
this period of time, including interrogating him as a person accused of very serious crimes,
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See, inter dia, communications No. 1348/2005, Rozik Ashurov v. Tajikistan, Views adopted on 20
March 2007, para. 6.5; No. 521/1992, Kulomin v. Hungary, Views adopted on 22 March 1996, para.
11.3; No. 1218/2003, Platonov v. Russian Federation, Views adopted on 1 November 2005, para. 7.2.
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the State party has violated Mr. Iskandarov’s rights under article 14, paragraph 3 (b) and
(d), of the Covenant.®

7. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, finds that the facts
before it disclose violations of the rights of the author’s brother under article 7; article 9,
paragraphs 1 and 3; and article 14, paragraphs 1, and 3 (b), (d), (e) and (g), of the Covenant.

8. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the brother of the author with an effective remedy, including
either Mr. Iskandarov’s immediate release or a retria with all the guarantees enshrined
under the Covenant, and also including appropriate compensation. The State party is under
an obligation to prevent similar violations in the future.

9. Bearing in mind that, by becoming a party to the Optional Protocol, Tgjikistan has
recognized the competence of the Committee to determine whether there has been a
violation of the Covenant and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to al individuals within its territory and subject to its jurisdiction the
rights recognized in the Covenant, and to provide an effective and enforceable remedy in
case a violation has been established, the Committee wishes to receive, within 180 days,
information from the State party about the measures taken to give effect to the Committee’s
Views. The State party is requested also to give wide publicity to the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

6 See, for example, communications No. 537/1993, Kelly v. Jamaica, Views adopted on 17 July 1997,
para. 9.2; and No. 770/1997, Gridin v. the Russian Federation, Views adopted on 20 July 2000, para.
8.5.
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N. Communication No. 1503/2006, Akhadov v. Kyrgyzstan
(Views adopted on 25 March 2011, 101st session)*

Submitted by: Otabek Akhadov (represented by counsel)
Alleged victim: The author

Sate party: Kyrgyzstan

Date of communication: 18 October 2006 (initial submission)
Subject matter: Right to life; torture; cruel, inhuman and

degrading treatment; arbitrary detention; fair
trial; effective remedy; if provision is made
for alighter penalty, the offender shall

benefit hereby
Procedural issue: None
Substantive issue: Degree of substantiation of claims
Articles of the Covenant: 6; 7; 9; 10, paragraph 1; 14, paragraph 1; 14,

paragraph 3 (b) in conjunction with article 2,
paragraph 3; 14, paragraph 3 (g); and 15,
paragraph 1

Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 25 March 2011,

Having concluded its consideration of communication No. 1503/2006, submitted to
the Human Rights Committee on behalf of Mr. Otabek Akhadov under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mr. Otabek Akhadov, a national of Uzbekistan,
born in 1979. He claims to be a victim of violations by Kyrgyzstan of his rights under
article 6; article 7; article 9; article 10, paragraph 1; article 14, paragraph 1; article 2,
paragraph 3, together with article 14, paragraph 3 (b); article 14, paragraph 3 (g); and

* The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji Iwasawa, Ms. Helen Keller, Ms. Zonke Zanele Majoding, Ms. lulia Antoanela
Motoc, Mr. Gerald L. Neuman, Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley,
Mr. Fabian Omar Salvioli, Mr. Krister Thelin and Ms. Margo Waterval.

Thetext of an individual opinion signed by Committee member Mr. Rafael Rivas Posadais appended
to the present Views.
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article 15, paragraph 1, of the International Covenant on Civil and Political Rights. The
Optiona Protocol entered into force for the State party on 7 January 1995. The author is
represented by counsel.

The facts as presented by the author

2.1 On 28 March 2000, Mr. Nigmat Bazakov, president of the Uigur society Ittipak, was
shot and killed in the street near his home on Musa Dzhalil Street in Bishkek. On 29 March
2000, the investigative bodies initiated a criminal case relating to his murder. On 25 May
2000, an act of terrorism occurred in Bishkek, which resulted in the death of the Chinese
citizen Mr. Abdukadir Gulam and injuries to several members of a Chinese delegation as
well as to some Kyrgyz citizens. The author was arrested on 6 July 2000, on suspicion of
having committed the above crimes.

2.2  The arrest of the author was not formally recorded until 7 July 2000. In the period
between his apprehension and 21 July 2000, the author was kept in the Investigation
Detention Center (SIZO) of the Department of Internal Affairs of the city of Bishkek.
During that period the author was subjected to torture and cruel treatment by the criminal
investigation officers. He was tortured at different times of the day, sometimes between 9
a.m. and noon, other times in the afternoons or between 5 and 11 p.m. in the evenings. The
author’s hand were tied and police officers beat him with fists and kicked him in the
sensitive parts of his body (such as his head, his back, and in the areas of his kidneys, lungs
and liver); they also beat him on the soles of his feet and on the head with weights, pressed
his chest against the table, hit the back of his head with objects filled with water, and
burned his arms with cigarettes. He bled often and till has scars from the beatings. The
author was also forced to take psychotropic substances. The author also provides the names
of two high-ranked officials, who, according to him were aware of the fact that he had been
tortured.

2.3 On 7 July 2000, after the papers regarding the author’s arrest were formalized, the
investigators assigned him a lawyer whom he did not choose. The latter did not take any
steps to protect him. On 9 July 2000, unable to support the beatings and threatened with
further ill-treatment, the author signed a confession admitting the commission of the crimes
he was accused of by the investigators. On 10 July 2000, acquaintances of the author
commissioned another lawyer, Ms. Golisheva, to represent the author. On the same date the
lawyer filed a complaint regarding the ill-treatment of the author and requested a medical
examination of the author in order to establish that he had been tortured. The Senior
Investigator, based on that lawyer’s request, issued an order for a medical examination to
be conducted, but the examination did not take place until 10 August 2000. The medical
expert provided an expertise, concluding that the traces on the author's body were
consistent with the type of injuries he described and the timing of those injuries. The lawyer
did not make any further complaints and did not submit any motions, because, according to
the author, she was afraid of reprisals.

24  The author submits that he was not informed of his right to appeal against his
detention and that he did not have the opportunity to do so, since he was never brought
before of a court.

25 On 22 January 2001, the Senior Investigator of the Head Investigative Department
of the Ministry of Internal Affairs formally charged the author with several criminal
offences, including the murders of Mr. Bazakov and Mr. Gulam. On 1 March 2001, the
charges were approved by the Deputy General Prosecutor. In February 2001, without
specifying a date, the investigators issued an act declaring that the investigation was
completed and transmitting the case to court. In April 2001, the case file was returned to the
Prosecutor’s office with instructions to fill gaps in the investigation. The case was
eventually re-sent to the Sverdlovsk District court, which, on 31 December 2001, convicted

GE.11-45856



A/66/40 (Vol. |1, Part One)

GE.11-45856

the author of having committed several crimes, imposing the following punishment: for
crimes under article 97, part 2, paragraphs 1, 4, 5, 8, 9, 16 and 17 of the Crimina Code,
convicted and sentenced the author to death for the murders of Mr. Bazakov and Mr.
Gulam; for crimes under article 294 of the Criminal Code, convicted and sentenced the
author to death for attempted murder of a State or public official; for crimes under article
350 of the Criminal Code, convicted and sentenced the author to two years of imprisonment
for the forgery and use of forged documents; convicted and sentenced the author to 10 years
of imprisonment for participating in ajoint criminal enterprise; convicted and sentenced the
author to 15 years of imprisonment for kidnapping a Chinese citizen; convicted and
sentenced the author to 20 years of imprisonment for terrorism; and convicted and
sentenced the author to 7 years of imprisonment for illegal possession of weapons. As joint
punishment for al the crimes the Court imposed the death penalty on the author.

2.6 Throughout the court proceedings the author denied his guilt. In his written
testimony, submitted to the Bishkek City court on 22 July 2002, he complained that the
confession he made during the investigation was extracted under torture and proclaimed his
innocence. On an unspecified date in July 2002, the author also complained to the President
of the Republic that he had been subjected to torture. Neither complaint was investigated.

2.7  The author appealed the verdict before the Bishkek City court, which on 30 July
2002 rejected the appeal. A subsequent appeal in the order of supervision to the Supreme
Court was aso rejected on 22 June 2006. According to the domestic legislation, the
Supreme Court decisions taken in the order of supervision are final and are not subject to
any further appeals.

2.8 In 2007 al death sentences were commuted to life imprisonment, following the
abolition of the death penalty in the domestic legidation of Kyrgyzstan. The author’'s
sentence was commuted by the Supreme Court on 26 December 2007. On 11 February
2010, the parliament of Kyrgyzstan ratified the Second Optional Protocol to the
International Covenant on Civil and Political Rights, aiming at the abolition of the death
penalty. Effective 6 December 2010, Kyrgyzstan acceded to the Second Optional Protocol.

2.9  The author contends that he has exhausted all available domestic remedies.

The complaint

3.1 The author claims to be a victim of violations by Kyrgyzstan of his rights under
article 6; article 7; article 9; article 10, paragraph 1; article 14, paragraph 1; article 2,
paragraph 3, together with article 14, paragraph 3 (b); article 14, paragraph 3 (g); and
article 15, paragraph 1, of the Covenant.

3.2  The author submits that his rights under article 2, paragraph 3, together with article
14, paragraph 3 (b) were violated by the State party since he was not informed of his rights
to refuse to testify and not to testify against himself. He was not represented by a lawyer
from the moment of his arrest; he was not informed of his right to have legal assistance
assigned to him despite the fact that he requested to be provided with such assistance from
the moment of his detention.

3.3  The author submits that his rights under article 14, paragraph 3 (g), article 7 and
article 10, paragraph 1, were violated by the State party, since the investigative officers
subjected him to torture in order to force him to sign a confession.

3.4  Theauthor submitsthat his rights under article 14, paragraph 1, were violated, since
he was denied a fair tria in the determination of the crimina charges against him. There
were significant contradictions in the testimonies of some witnesses and the court did not
take into consideration the evidence (medical expertise) presented that the confession of the
author was extracted by torture.
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3.5 The author submits that his rights under article 6, paragraph 1, were violated since
he was sentenced to death following an unfair trial, during which significant violations of
the domestic criminal and crimina-procedure legislation occurred, as well as using a
confession extracted by torture.

3.6  The author submits that his rights under article 9 were violated since he was not
informed of hisright to take proceedings before a court, in order that that court may decide
without delay on the lawfulness of his detention, nor was he given the opportunity to
contest his detention in court.

3.7  The author submits that his rights under article 15, paragraph 1, were violated, since
when the Supreme Court decided his case (22 June 2006), the death penalty was no longer
the penalty prescribed by the Criminal Code for an attempted murder of a State or public
official and the Supreme Court failed to replace the death penalty with imprisonment.

State party’s observations on admissibility and merits

4.1  On 22 March 2007, the State party submits that the complaint of the author had been
“scrupulously and thoroughly” checked by the Office of the Prosecutor-General in respect
of the “legitimacy and the validity of the judicial verdicts to convict Mr. Akhadov”. It
submits that on 31 December 2001, the author was sentenced to death by the Sverdlovsk
District Court for committing a number of grave and especialy grave crimes, such as
terrorism, attempted murder and the murder of a public official. His guilt had been
indisputably proven by the materials in the crimina case and by “its deliberations in
judicia sittings’.

4.2  The State party submits that author’s allegations on the unlawful methods used by
the law enforcement authorities, resulting in a forced confession and that he has been
“deprived the right to appeal against the decision of the court and that his right to protection
has not been provided, mismatch the validity”. The State party maintains that the complaint
submitted by the author’s lawyer had been considered on appeal by the Bishkek City Court,
which confirmed the verdict of the first instance court without amendments. The State party
also submits that according to the current legislation a revision of the guilty verdict upon a
request of the convicted person, “not deteriorating the position of the convicted, is not
limited by the time frame.” Therefore the author has the right to appeal against his verdict
in the order of supervision to the Supreme Court six years from the issuance of the
judgment.

Authors comments and further submissions

51 On 10 August 2007, the author challenges the State party’s submission that his
complaint had been “scrupulously and thoroughly” checked by the Office of the
Prosecutor-General in respect of the “legitimacy and the validity of the judicial verdicts’.
The author submits that articles 3 and 8 of the Law on the Prosecutor’'s Office of the
Kyrgyz Republic do not give the Prosecutor’s Office the competencies to conduct reviews
of the lawfulness and correctness of court decisions on sentencing. Such competency is
given exclusively to the higher court instances.

5.2  The author also disputes that his guilt was proven beyond doubt by the evidence in
the case and that his torture allegations were false. The author maintains that the evidence
against him was inconsistent with the accusations. He also points out that the observations
of the State party fail to refute any of his arguments regarding the unlawfulness of the
verdict against him.

5.3  The author submits that on 17 and 23 March 2001, he had filed complaints to the
Prosecutor’s Office that he had been submitted to physical and psychological violence by
the criminal investigators and that the above complaints were never considered on their
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merits, in violation of the domestic Criminal Procedure Code. The author reiterates that his
complaints were supplemented by medical expert’s conclusions of 10 August 2000, which
evidenced that he had been subjected to violence.® The author points out that there is no
decision by any investigative body or any court addressing the torture allegations.
According to article 156 of the Criminal Procedure Code, the complaint of the lawyer
regarding the application of physica violence against her client should have been
investigated, but that did not happen. If an investigation had taken place, one of the
following two documents would have been issued: arefusal to open acriminal investigation
or a decision to open a criminal investigation. No such documents exist. The fact that the
prosecution and the court ignored the complaints of the author would suggest that they were
in agreement with the torture.

5.4  The author further disputes the State party’s argument that he has not been deprived
of the right to appeal the court decision and that his right to a defence was respected, since
the fact that his attorney submitted an appeal does not mean that his right to a defence was
ensured at all stages of the investigation and during pretrial proceedings. The author
reiterates that he was not allowed to have a lawyer from the moment of his arrest, which
constitutes a grave violation of his rights under article 40 of the Kyrgyz Criminal Procedure
Code. He was not informed of the right to have an attorney free of charge, despite the fact
that he requested that an attorney should be appointed to assist him. The author submits that
the absence of an attorney immediately after the arrest is of particular importance for the
detainee, because it is during that period that cruel treatment is applied by the police in
order to obtain confessions.

5.5  The author submits that he fails to understand the basis of the State party’ s assertion
that he has the right to request the review of his case by the Supreme Court six years after
the verdict. The Supreme Court aready reviewed the decisions of the lower courts and
rejected the author’ s appeal on 22 June 2006. According to article 11 of the Law amending
the Criminal and Criminal Procedure Codes,? which entered into force on 3 July 2007, the
Supreme Court was mandated to conduct a review of al criminal cases, where the death
penalty had been replaced by life imprisonment within six months. However, the above
article does not oblige the Supreme Court to review cases, such as the author’s case, on
their merits, concerning violations of the right to be represented by a lawyer, to submit
explanations etc. The author submits that the above observation of the State party
contradicts numerous provision of the domestic legislation.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with article 93 of its rules of procedure, decide whether or
not it is admissible under the Optional Protocol to the Covenant.

6.2 The Committee notes, as required by article 5, paragraph 2 (a), of the Optional
Protocol, that the same matter is not being examined under any other international
procedure of investigation or settlement. In the absence of any objection by the State party,
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See para 2.3, above.

The author refers to the Law on introducing amendments and additions to the Crimina Code of the
Kyrgyz Republic, to the Criminal Procedure Code of the Kyrgyz Republic and to the Criminal
Execution Code of the Kyrgyz Republic, in the Law regarding the Supreme Court of the Kyrgyz
Republic and the domestic courts, adopted on 26 April 2007 and which entered into force on 3 July
2007.
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the Committee considers that the requirements of article 5, paragraph 2(b), of the Optional
Protocol have been met.

6.3 The Committee notes the State party’s submission that the author has the
opportunity to file arequest for areview of hisverdict in the order of supervision before the
Supreme Court. The Committee recalls its previous jurisprudence,® according to which
supervisory review procedures against court decisions which have entered into force
constitute an extraordinary appeal which is dependent on the discretionary power of ajudge
or prosecutor. When such review takes place, it islimited to issues of law only and does not
permit any review of facts and evidence. Conseguently, the Committee finds that article 5,
paragraph 2 (b), of the Optional Protocol does not preclude it from considering the
communication.

6.4  The Committee notes the author’s claim that his rights under article 2, paragraph 3
together with article 14, paragraph 3 (b) were violated by the State party. The author,
however, has provided no details regarding the lack of adequate time and facilities for the
preparation of his defence, nor in what way was he prevented from communicating with a
counsel of his own choosing. In the circumstances, the Committee considers that this part
of the communication is unsubstantiated, for purposes of admissibility, and is therefore
inadmissible under article 2 of the Optional Protocol.

6.5 In the Committee’s view, the author has sufficiently substantiated, for purposes of
admissibility the claims under articles 6, 7, 9, 10, paragraph 1, 14, paragraph 1, 14,
paragraph 3 (g), and 15, paragraph 1, of the Covenant and therefore proceeds to their
examination on the merits.

Consideration of the merits

7.1  The Human Rights Committee has considered the present communication in the
light of al the information submitted by the parties, in accordance with article 5, paragraph
1, of the Optional Protocol.

7.2  The author claims that he was beaten and tortured by the police immediately after
his arrest during two weeks' detention in the hands of the investigating authorities, and he
was thus forced to confess guilt. The author provides detailed information regarding hisill-
treatment, and claims the complaints made to this effect were ignored by the prosecution
and the courts. The State party does not refute these alegations specificaly, but rather
limitsitself to contending that the guilt of the author was fully established.

7.3  The Committee recalls that once a complaint about ill-treatment contrary to article 7
has been filed, a State party must investigate it promptly and impartially.* Although the
decision of the Bishkek City court of 30 July 2002 mentions Mr. Akhadov’s torture
alegations, the latter rejects these with a blanket statement that the evidence in the case
confirms the guilt of the accused. The Committee considers that in the circumstances of the
present case, the State party has failed to demonstrate that its authorities did address the

See general comment No. 32 (2007), on the right to equality before courts and tribunals and to afair
trial, Official Records of the General Assembly, Sixty-second Session, Supplement No. 40, vol. |
(A/62/40 (Val. 1)), annex VI, para. 50: “A system of supervisory review that only applies to sentences
whose execution has commenced does not meet the requirements of article 14, paragraph 5,
regardless of whether such review can be requested by the convicted person or is dependent on the
discretionary power of ajudge or prosecutor.” See aso, for example, communication No. 836/1998,
Gelazauskas v. Lithuania, Views adopted on 17 March 2003, para. 7.2.

General comment No. 20 (1992) on the prohibition of torture and cruel treatment or punishment,
Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. A, para. 14.
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torture allegations advanced by the author expeditiously and adequately, in the context of
both domestic criminal proceedings and the present communication. Accordingly, due
weight must be given to the author’s allegations. The Committee therefore concludes that
the facts before it disclose a violation of the rights of Mr. Akhadov under articles 7 and 14,
paragraph 3 (g), of the Covenant. In the light of this conclusion, it is not necessary to
examine separately the author’s claim under article 10 of the Covenant.

7.4  The Committee notes the author’s allegations that he was arrested and held for two
weeks in the Department of Internal Affairs before being brought before a court and given
the opportunity to challenge the lawfulness of his detention. In the absence of a reply from
the State party on this particular issue, the Committee finds that they should be given due
weight, and that the facts described disclose a violation of the author’s right to liberty and
security of person and specifically the right not to be arbitrarily detained and imprisoned.
Consequently, the Committee finds that article 9 of the Covenant has been violated in the
present case.

7.5 The Committee considers that in the present case, the courts, and this was
uncontested by the State party, failed to address properly the victim’s complaints related to
hisill-treatment by the police. The Committee considers that as a consequence, the criminal
proceduresin Mr. Akhadov’ s case were vitiated by irregularities, which casts doubts on the
fairness of the criminal trial as a whole. In the absence of any pertinent observations from
the State party in this respect, and without having to examine separately each of the
author’s alegations in this connection, the Committee considers that in the circumstances
of the case, the facts as presented revea a separate violation of the author’s rights under
article 14, paragraph 1, of the Covenant. In the light of this conclusion, and given that the
author has been sentenced to death following a trial held in violation of the fair trial
guarantees, the Committee concludes that the author is also a victim of a violation of his
rights under article 6, read in conjunction with article 14, of the Covenant.

7.6  The Committee notes the author’s claim under article 15, paragraph 1, of the
Covenant that, at the time when the Supreme Court decided his case (22 June 2006), the
death penalty was no longer the penalty set by the Criminal Code for an attempted murder
of a State or public official and that the Supreme Court failed to replace the death penalty.
In the light of the State party’s abolition of the death penalty and consequent commutation
of his death sentence, as well as of the Committee’s finding in paragraph 7.5, the
Committee considers it unnecessary to make a finding on this aspect of the author’'s
complaint.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated article 6, read in conjunction with article 14; article 7 and article 14,
paragraph 3 (g); article 9; and article 14, paragraph 1, of the International Covenant on
Civil and Political Rights.

9. Pursuant to article 2, paragraph 3(a), of the Covenant, the Committee considers that
the State party is under an obligation to provide the author with an effective remedy
including: conducting full and thorough investigation into the allegations of torture and ill-
treatment and initiating criminal proceedings against those responsible for the treatment to
which the author was subjected; considering his retrial in conformity with all guarantees
enshrined in the Covenant or his release; and providing the author with appropriate
reparation, including compensation. The State party is also under an obligation to take steps
to prevent similar violations occurring in the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
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party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective remedy when
it has been determined that a violation has occurred, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to the
Committee’s Views. In addition, it requests the State party to publish the Committee’'s
Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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I ndividual opinion of Committee member Mr. Rafael Rivas Posada
(partially dissenting)

In paragraph 8 of its decision on communication No. 1503/2006, the Human Rights
Committee concludes that the State party has [directly] violated article 6 of the Covenant
on Civil and Poalitical Rights, in view of the fact that the State has violated the guarantees of
due process enshrined in article 14 of the Covenant. The communication in question
concerns a sentence of death handed down in violation of article 14, but which was not
carried out because the victim’s death sentence was commuted following the State party’s
abolition of the death penalty in 2007. In my opinion thereis no direct violation of article 6,
since the victim was not deprived of life, and | disagree with the extended interpretation of
that article, whereby, like the Committee concluded, the direct violation of article 14
implies the direct violation of article 6. In my opinion, the wording of the Committee’s
decision in paragraph 8, stating that it is “of the view that the State party has violated article
6, read in conjunction with article 14", should be replaced by the reverse formulation,
whereby the Committee is “of the view that the State party has violated article 14, read in
conjunction with article 6”.

| agree with the Committee’s conclusions regarding the violations of the other
articles of the Covenant, with the exception of the wording referred to above.

(Sgned) Rafael Rivas Posada

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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O. Communication No. 1507/2006, Sechremelis et al. v. Greece

(Views adopted on 25 October 2010, 100th session)*

Submitted by: Panagiotis A. Sechremelis, Loukas G.
Sechremelis and Angeliki, widow of loannis
Balagouras (represented by counsel,
Evangelial. Stamouli)

Alleged victims: The authors

Sate party: Greece

Date of communication: 25 April 2006 (initial submission)

Decision on admissibility 21 October 2008

Subject matter: Enforcement of ajudgement against another
State

Procedural issues: Non-exhaustion of domestic remedies; same

matter examined under another procedure of
international investigation or settlement;
abuse of the right to submit a communication

Substantive issues: Effective remedy; right to afair hearing
Articles of the Covenant: 2, paragraph 3; 14, paragraph 1
Articles of the Optional Protocol: 3; 5, paragraph 2 (a); 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 25 October 2010,

Having concluded its consideration of communication No. 1507/2006, submitted to
the Human Rights Committee on behalf of Mr. Panagiotis A. Sechremelis, Mr. Loukas G.
Sechremelis and Ms. Angeliki, widow of loannis Balagouras, under the Optional Protocol
to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:

The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Lazhari
Bouzid, Mr. Mahjoub El Haiba, Mr. Ahmad Amin Fathalla, Mr. Yuji lwasawa, Ms. Helen Keller, Mr.
Rajsoomer Lallah, Ms. Zonke Zanele Majodina, Mr. Michagl O’ Flaherty, Mr. Rafael Rivas Posada,
Sir Nigel Rodley, Mr. Fabian Omar Salvioli and Mr. Krister Thelin.

The text of an individual opinion signed by Committee member Mr. lvan Shearer concerning the
decision on admissibility adopted on 21 October 2008 is appended to the text of the present Views.

Thetext of an individual opinion signed by Committee members Mr. Lazhari Bouzid, Mr. Rajsoomer
Lallah and Mr. Fabidn Omar Salvioli concerning merits is appended to the text of the present Views.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  The authors of the communication are Mr. Panagiotis A. Sechremelis, Mr. Loukas
G. Sechremelis and Ms. Angeliki, widow of Mr. loannis Balagouras, who are Greek
nationals. They allege that they are victims of violations by Greece of article 2, paragraph
3, read together with article 14, paragraph 1, of the International Covenant on Civil and
Political Rights. They are represented by counsel, Ms. Evangelial. Stamouli. The Optional
Protocol came into force for the State party on 5 August 1997.

12 On 4 April 2007, the Special Rapporteur on new communications and interim
measures, acting on behalf of the Committee, decided that the admissibility of the
communication would be considered separately from the merits.

Thefacts as submitted by the authors

2.1  The authors are relatives of the victims of the massacre perpetrated by the German
occupation forces in Distomo, Greece, on 10 June 1944. On 27 November 1995, the authors
brought an action for damages against Germany before the Livadia Court of First Instance.
In the absence of representatives of Germany, the court found for the applicants on 30
October 1997 and ordered Germany to pay them various sums in compensation for their
pecuniary and non-pecuniary loss (Decision No. 137/1997), with interest payable from the
day the action had been initiated, namely 16 January 1996.

2.2 Theruling was notified to the German State in accordance with the provisions of the
German-Greek agreement of 11 May 1938 on mutual legal assistance in civil and
commercial matters. On 24 July 1998, the defendant declined to oppose or appeal against
the ruling handed down by default and, in a subsequent application to the Court of
Cassation for judicia review of the case, called for the ruling by the Livadia Court of First
Instance to be annulled. The application was rejected by the Court of Cassation on 4 May
2000 (Decision No. 11/2000). Accordingly, Decision No. 137/1997 became final.

23 On 26 May 2000 the applicants brought proceedings under the Code of Civil
Procedure to recover their debt, and counsel served the prosecutor of the Livadia Court of
First Instance with the first executory copy of the ruling and a claim for payment, according
to which the German State was ordered to pay the legal costs awarded in addition to the
claims of each of the authors. The Greek Consulate in Berlin, pursuant to the above-
mentioned German-Greek agreement, informed the President of the Berlin Court of Mgjor
Jurisdiction of the terms of the ruling. Despite the service of the judgement and the order to
pay, the German State did not comply with its obligations.

24  Counsd then transmitted the order to the Athens Court of Mgjor Jurisdiction, which,
in accordance with the terms of record 1069/11.7.2000, seized property located in Athens
belonging to the German State. Following the seizure, the German State filed an objection
with the Athens Court of First Instance on 25 July 2000 requesting annulment of the
executory ruling issued against it, citing article 923 of the Greek Code of Civil Procedure,
according to which “the prior consent of the Minister of Justice is a precondition for
enforcing a decision against a foreign State”. On 10 July 2001 the Court of First Instance
(by decisions Nos. 3666 and 3667/2001) dismissed the objection on the grounds that article
923 was incompatible with article 2, paragraph 3, of the Covenant which, in conjunction
with article 14, ensured the right to proceed with the enforcement of decisions relating to
civil law, with the added proviso that under article 2 of the Covenant such provisions
applied equally to persons acting in an official capacity. According to the court, article 923
of the Code of Civil Procedure was incompatible with these provisions and, since the
Covenant was an integral part of Greek law, was therefore considered invalid.
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25 The German State lodged an appea against the ruling with the Athens Court of
Appeal. On 4 September 2001, the Court of Appeal found that article 923 of the Code of
Civil Procedure was compatible with the Covenant (decision No. 6848/2001). On 2 October
2001 the applicants filed an appea for judicial review with the Court of Cassation
challenging this decision. On 28 June 2002 the Court of Cassation, sitting in plenary,
upheld decision No. 6848/2001 of the Athens Court of Appeal. The Court of Cassation
considered that article 923 of the Code of Civil Procedure restricted the right of
enforcement by making it subject to the prior authorization of the Minister (decision No.
37/2002). The Minister may refuse consent in the light of his assessment of circumstantial
factors, including the maintenance of good relations with another State. Following this
decision, the authors did not receive the sums in question, as the German State refused to
pay them and the Minister of Justice refused to authorize enforcement.

2.6 The authors were also part of a group of 257 complainants who brought the case
before the European Court of Human Rights, which declared it inadmissible on 12
December 2002.

The complaint

3. The authors accuse the State party of violating article 2, paragraph 3, of the
Covenant on the grounds that article 923 of the Code of Civil Procedure was maintained in
force and that the Minister of Justice refused to authorize enforcement. Furthermore, the
authors consider that the State party is duty bound, under article 14 of the Covenant, to
fulfil its obligation under article 2, paragraph 3, and to ensure proper enforcement of the
ruling of the Livadia Court of First Instance and the ruling of the Court of Cassation dated 4
May 2000.

State party’s observations on admissibility

41 On 19 January 2007, the State party challenged the admissibility of the
communication. It recapitulated the facts and noted that, in response to a complaint filed by
the authors, the Livadia Court of First Instance had issued its ruling No. 137/1997 by
default. An appeal for legal review was subsequently brought by the German State against
that ruling. According to the German State, the Greek courts were not competent to hear the
case under customary international law because the German State enjoyed immunity. The
Court of Cassation, in the light of international customary law and the provisions of
international conventions concerning the principle of immunity, found that the Greek courts
did have jurisdiction over the case. The authors therefore initiated proceedings seeking
enforcement of the final decision of the Court of First Instance. The German State refused
to pay the sums concerned.

4.2  Under article 923 of the Code of Civil Procedure, the enforcement of a decision
against a foreign State requires the prior consent of the Minister of Justice. The authors
applied for such consent from the Minister, who did not respond. Despite the lack of
consent, the authors initiated enforcement proceedings against the German State and in
particular concerning the property owned by the Goethe Institute in Greece.

4.3 On 17 July 2000 the German State filed a complaint with the Athens Court of First
Instance requesting the annulment of the writ of attachment handed down against it, on the
grounds that there had been no consent on the part of the Ministry of Justice. The Court of
First Instance dismissed the complaint, on the grounds that article 923 of the Code of Civil

! Kalogeropoulou and others v. Greece and Germany (dec.), Application No. 59021/00, ECHR 2002-

X.
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Procedure was incompatible with article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms and article 2, paragraph 3, of the Covenant. On
appeal, the Athens Court of Appea found that article 923 was not in breach of either the
Covenant or the European Convention on Human Rights. Specifically, the Court of Appeal
considered that the limitation imposed by article 923 pursued an aim that was in the public
interest, namely to avoid disturbances in relations between States, and was proportionate to
that aim. The Court also found that article 923 did not affect the right to effective legal
protection, as it did not provide for an outright prohibition on the enforcement of decisions
against a foreign State, but only acquired the prior consent of the Minister of Justice, and
therefore of the Government, which bore sole responsibility for foreign policy. If a private
individual could have a judicial decision enforced against a foreign State without that prior
consent, the country’s national interests could be compromised, as its foreign policy would
be placed in the hands of individuals. In any event, the right to enforcement could be
exercised at alater date or in another country.

4.4 The authors filed an application for judicial review against that ruling. The Court of
Cassation, referring to the case law of the European Court of Human Rights,? held that the
limitation arising from article 923 was compatible with article 6 of the European
Convention on Human Rights and with article 1 of Protocol No. 1 thereto.

45 The authors filed a complaint with the European Court of Human Rights, which
found the case inadmissible.® In particular, that Court considered that the right of access to
the courts was not absolute, but could be subject to limitations, adding that a limitation was
compatible with article 6, paragraph 1, of the European Convention on Human Rights if it
pursued a legitimate aim and if there was a reasonable relationship of proportionality
between the means employed and the aim sought to be achieved. In the case in question, the
European Court considered that the restriction pursued a legitimate aim, since the immunity
granted to sovereign States in civil proceedings was intended to comply with international
law in order to promote comity and good relations between States. As for the
proportionality of the measure, the European Court considered that the European
Convention on Human Rights had to be interpreted in the light of the rules set out in the
Vienna Convention on the Law of Treaties of 23 May 1969, which states in article 31,
paragraph 3 (c), that account is to be taken of “any relevant rules of international law
applicable in the relations between the parties’. The European Convention should be
interpreted in harmony with other rules of international law of which it forms part,
including those relating to the grant of State immunity. Furthermore, “it follows that
measures taken by a High Contracting Party which reflect generally recognized rules of
public international law on State immunity cannot generally be regarded as imposing a
disproportionate restriction on the right of access to a court as embodied in article 6,
paragraph 1. Lastly, the European Court considered that “although the Greek courts
ordered the German State to pay damages to the applicants, this did not necessarily oblige
the Greek State to ensure that the applicants could recover their debt through enforcement
proceedings in Greece. Referring to judgement No. 11/2000 of the Court of Cassation, the
applicants appeared to be asserting that international law on crimes against humanity was
so fundamental that it amounted to a rule of jus cogens that took precedence over al other
principles of international law, including the principle of sovereign immunity. The Court
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Al-Adsani v. the United Kingdom [GC], No. 35763/97, ECHR 2001-X1; McElhinney v. Ireland [GC],
No. 31253/96, ECHR 2001-XI.

Kalogeropoulou and othersv. Greece and Germany (note 1 above). The State party also points out
that the European Court of Human Rights followed this case law in other cases (Treska v. Albania
and Italy (dec.), Application No. 26937/04, ECHR 2006; Manoilescu and Dobrescu v. Romania
(dec.), Application No. 60861/00, ECHR 2005).
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does not find it established, however, that there is acceptance in international law of the
proposition that States are not entitled to immunity in respect of civil claims for damages
brought against them in another State for crimes against humanity.* The Government of
Greece cannot therefore be required to override the rule of State immunity against their
will. Thisistrue at least as regards the current rule of public international law, as the Court
found in the aforementioned case of Al-Adsani, but does not preclude a development in
customary international law in the future. Accordingly, the Minister of Justice’s refusal to
give the applicants leave to apply for expropriation of certain German property situated in
Greece cannot be regarded as an unjustified interference with their right of access to a
tribunal, particularly as it was examined by the domestic courts and confirmed by a
judgement of the Greek Court of Cassation.

46 As for the authors alegation that their right to peaceful enjoyment of their
possessions has been violated, the European Court of Human Rights considered that “the
Greek courts' refusal to authorize the enforcement proceedings which could have secured
the recovery of the applicants’ debt did not upset the relevant balance that should be struck
between the protection of the individua’s right to peaceful enjoyment of his or her
possessions and the requirements of the general interest”. The European Court aso found
that “the Minister of Justice’s refusal to authorize enforcement proceedings did not amount
to a disproportionate interference with the applicants’ right of access to a tribunal”, and that
“the Greek Government could not be required to override the principle of State immunity
against their will and compromise their good international relations in order to allow the
applicants to enforce a judicial decision delivered at the end of civil proceedings’. The
European Court therefore dismissed the complaint as being manifestly ill-founded.

4.7 The European Court also considered that “the applicants could not have been
unaware of the risk they were taking in bringing enforcement proceedings against the
German State without first obtaining the consent of the Minister of Justice. Having regard
to the relevant applicable legidation, namely, article 923 of the Code of Civil Procedure,
their only realistic hope was that Germany would pay the amounts determined by the
Livadia Court of First Instance of its own accord. In other words, by instituting
enforcement proceedings, the applicants must have known that, without the prior consent of
the Minister of Justice, their application was bound to fail. The situation could not therefore
reasonably have founded any legitimate expectation on their part of being able to recover
their debt”. Lastly, the European Court considered that “they might be able to enforce it
later, at a more appropriate time, or in another country, such as Germany”.

4.8 The State party points out that the communication should be seen against the more
general background of complaints and requests for the payment of damages submitted by
Greek citizens whose families suffered as a result of the invasion by German troops during
the Second World War. The Greek courts had heard other similar cases: in one such case
the Special Supreme Court (by decision No. 6/2002) had found that “in cases of execution
of unarmed population during wars, State immunity is not set aside for the State whose
military forces violate jus cogens rules’.®> Furthermore, the Supreme Court had considered
that the Greek courts did not hold jurisdiction over the matter. The Council of State had had
occasion to issue aruling in a similar case submitted by the same authors. In respect of the
authors' application for the Minister of Justice’s refusal to be overturned, the Council of
State considered that such refusal constituted a governmental act and that the matter fell
outside its jurisdiction (decision No. 3669/2006). The Council of State considered in
particular that the Minister’s intervention depended entirely on his appraisal of the situation

4 See Al-Adsani v. United Kingdom (note 2 above), para. 66.
5 English translation by the State party.
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and the wish to avoid any disturbance in good relations between States. Such decisions
were taken in the light of the consequences they might have on relations between countries,
which lay within the domain of the executive.

49 A smilar case had been brought before the Court of Justice of the European
Communities (case C-292/05) by other persons,® represented by the same counsel as was
acting for the authors of the present communication, relating to the actions of German
troops in another part of Greece. In that case the Court of First Instance had held that it was
not competent in view of the immunity enjoyed by the German State, and the Court of
Appeal had applied for a preliminary ruling by the Court of Justice of the European
Communities. The State party notes that according to the Advocate General’s conclusions,
sovereign acts performed by the State (acta jure imperii), in this case military action in
wartime, fall outside the scope of the Brussels Convention on Jurisdiction and the
Enforcement of Judgmentsin Civil and Commercial Matters.”

4.10 Concerning the admissibility of the communication, the State party notes that the act
(or omission) in question is the refusal by the Ministry of Justice to issue an authorization
for enforcement proceedings against the German State. It considers that this refusal is a
governmental act, subject to the application of the rules of international law and to an
appraisal of the requirements of foreign policy and the need to maintain good relations
between States, and not an act of a civil nature. The State party considers that the refusal
does not fall within the scope of the Covenant. Furthermore, the communication is
incompatible with the principles of international customary law and the international
obligations of the State party. Lastly, the same matter has been and is currently being
examined under another procedure of international investigation or settlement. Not only has
the same case been presented to and ruled upon by the European Court of Human Rights,
but a practically identical case has been brought before the Court of Justice of the European
Communities.?®

411 The State party aso notes that the authors submitted their communication to the
Committee five years after the last decision was issued by a domestic court and four years
after the decision was handed down by the European Court of Human Rights. The authors
are aware that the same complaint has just been filed again with the Greek courts, and that
the Supreme Court has considered that State immunity cannot be waived for acts committed
by States in time of war (decision No. 6/2002). The authors are also aware that a similar
case has been brought before the Court of Justice of the European Communities. Lastly, the
State party addresses only the alegation of the violation of article 2, paragraph 3, of the
Covenant. It rejects counsel’s reference to article 14, paragraph 1, of the Covenant and
contends that insofar as the authors complain of violations of other articles of the Covenant,
domestic remedies have not been exhausted because such violations have not yet been
raised before any courts.

Eir. Lechouritou, V. Karkoulias, G. Paviopoulos, P. Brétsikas, D. Sotiropoulos, G. Dimopoulos v.
Dimosio tis Omospondiakis Dimokratias tis Germanias, reference for a preliminary ruling submitted
by Efeteio Patron (Greece).

" Signed on 27 September 1968.

The State party points out that the matters before the Court of Justice of the European Communities
concern not only the application of the 1968 Convention, but also the issues of State immunity and
theright of States not to accept liability for sovereign acts (acta jure imperii) before the courts of
other States.
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Authors commentson the State party’s observations on admissibility

5.1  On 4 June 2007 counsel maintained that the grounds for inadmissibility put forward
by the State party had no legal foundation. In reply to the State party’s argument that the
decision by the Minister of Justice does not fall within the scope of the Covenant, counsel
contends that in respect of the incriminated acts of the German forces, the German State is
not covered by immunity from legal proceedings under article 11 of the European
Convention on State Immunity, signed in Basel on 16 May 1972° (even though the case
concerns jure imperii acts, here the killing of civilians). The incriminated acts constitute a
violation of human rights provisions that take precedence over any rules of treaty law or
customary law. Those provisions do not allow States against which action for compensation
has been brought to plead immunity from legal proceedings.

5.2  The debt owed to the authorsis a civil debt according to the judgement handed down
by the European Court of Human Rights, which qualified the case as a civil one.® Hence
the Minister’ s refusal to authorize enforcement proceedings against the German State arises
in the context of civil litigation and cannot constitute a governmental act. The Minister’s
refusal is based on a provision of the Code of Civil Procedure (art. 923), which comes in
the chapter dealing with the enforcement of the decisions of civil courts and therefore falls
within the scope of the Covenant.

5.3 Asfor the State party’s contention that the matter is being or has been considered by
other international bodies, the rule to which the State party refers requires “that the same
matter is not being examined” (not that it has not been examined) “under another procedure
of international investigation or settlement” (rule 96 of the Committee’s rules of
procedure). The fact is that the matter before the Committee is not currently being
examined under another international procedure. The Court of Justice of the European
Communities issued its judgement on 15 February 2007, following a reference for
preliminary ruling on the interpretation of the 1968 Brussels Convention on jurisdiction and
the enforcement of judgements in civil and commercial matters, and not on the Minister’s
refusal, which is the subject of the present complaint. Furthermore, the procedures under
which the case was examined were judicial and not related to international investigation or
settlement.

Decision of the Committee on admissibility

6.1 At its ninety-fourth session, on 21 October 2008, the Committee considered the
admissibility of the communication.

6.2  Without needing to determine whether the “same matter” has been examined under
another procedure of international investigation or settlement, the Committee rejected the
State party’s inadmissibility plea based on the argument that the Committee was not
competent because the present communication had already been examined by the European
Court of Human Rights and the Court of Justice of the European Communities. On the one
hand, article 5, paragraph 2 (@), of the Optiona Protocol applied only when the same matter
as that raised in a communication is “being examined” under another procedure of

“A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting
State in proceedings which relate to redress for injury to the person or damage to tangible property, if
the facts which occasioned the injury or damage occurred in the territory of the State of the forum,
and if the author of the injury or damage was present in that territory at the time when those facts
occurred.”

10 Kalogeropoulou and others v. Greece and Germany, (note 1 above).
1 Case C-292/05, Lechouritou et al., judgement of 15 February 2007.
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international investigation or settlement. On the other, Greece had entered no reservation to
article 5, paragraph 2 (a), of the Optional Protocol.

6.3 The Committee took note of the arguments of the State party whereby the authors
filed their communication with the Committee five years after the last decision had been
issued domestically and four years after the decision of the European Court of Human
Rights. The State party appeared to allege that the communication should be considered
inadmissible insofar as it amounted to an abuse of the right to submit communications
under article 3 of the Optional Protocol, in view of the time that had elapsed between the
last domestic ruling and the decision by the European Court and the submission to the
Committee The Committee observed that the Optional Protocol does not establish any
deadline for the submission of communications, and that the period of time elapsing before
such a submission does not of itself constitute an abuse of the right to submit a
communication, other than in exceptional cases. Neither had the State party duly
substantiated why it considered that a delay of more than five years would be excessive in
this case. The Committee considered that in the present case, having regard to its particular
circumstances, and considering that the authors had in the meantime lodged other
complaints, namely with the Council of State it was not possible to consider that so much
time had elapsed prior to the filing of the communication as to make the complaint an abuse
of the right of submission.

6.4 Regarding the scope of the Covenant, the Committee noted the State party’s
argument that the Minister’s refusal was a governmental act, not an act of a civil nature,
and thus fell outside the scope of the Covenant. The Committee recalled its general
comment No. 32 (2007), on the right to equality before courts and tribunals and to a fair
trial,** and reaffirmed that the concept of the determination of rights and obligations in a
suit at law was formulated differently in the various languages of the Covenant that,
according to article 53 of the Covenant, were equally authentic. The concept was based on
the nature of the right in question rather than on the status of one of the parties or the
particular forum provided by domestic legal systems for the determination of particular
rights.”® The concept was a broad one, and encompassed not only judicial procedures aimed
at determining rights and obligations pertaining to the areas of contract, property and torts
in the area of private law, but aso equivalent notions in the area of administrative law. It
might also cover other procedures which had to be assessed on a case-by-case basis in the
light of the nature of the right in question.

6.5 In any event, in the view of the Committee the determination of rights and
obligations in a suit at law, as protected under article 14, paragraph 1, of the Covenant,
would be meaningless if the law of a State party permitted a judicial determination in
favour of a victim to become unenforceable, especially given the State party’s further
obligations under paragraph 3 (a) and (c) of article 2 of the Covenant to ensure, in the first
place, that any person whose Covenant rights are violated shall have an effective remedy
and, secondly, that when such aremedy is granted it shall be enforced.™

GE.11-45856
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Official Records of the General Assembly, Sixty-second Session, Supplement No. 40, vol. | (A/62/40
(Vol. 1)), annex VI, para. 16.

Communications No. 112/1981, Y.L. v. Canada, decision on inadmissibility adopted on 8 April 1986,
paras. 9.1 and 9.2; No. 441/1990, Casanovas v. France, Views adopted on 19 July 1994, para. 5.2;
No. 1030/2001, Dimitrov v. Bulgaria, decision on admissibility adopted on 28 October 2005, para.
8.3.

See communication No. 1320/2004, Pimentel et al. v. Philippines, Views adopted on 19 March 2007,
referring to the enforcement in the Philippines of a judgement obtained in the United States of
America, considered in the light of article 14 and article 2, paragraph 3, of the Covenant.
Furthermore, according to the trandation of Court of Cassation decision No. 37/2002 submitted by
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6.6 The Committee noted that the State party did not challenge the exhaustion of
remedies in respect of the violation of article 2, paragraph 3, but that it considered the
communication to be inadmissible on the grounds that domestic remedies had not been
exhausted in respect of article 14, paragraph 1, of the Covenant. However, it also noted that
the Court of Cassation considered the authors grievances (see decision No. 37/2002),
including in the light of article 14 of the Covenant. The Committee therefore concluded that
domestic remedies had been exhausted in that regard and that the claim alleging the
violation of article 14 was admissible.

7. The Committee therefore decided that the communication was admissible insofar as
it raised issues with respect to article 2, paragraph 3, read together with article 14,
paragraph 1, of the Covenant.

State party’ s observations on the merits

8.1 On 30 April 2009, the State party submitted observations on the merits. It recalls the
decision of the Athens Court of Appeal which considered that article 923 of the Code of
Civil Procedure, under which the prior consent of the Minister of Justice is a precondition
for enforcing a decision against aforeign State, was not contrary to article 2, paragraph 3 of
the Covenant.”® It adds that the findings of the national courts are neither arbitrary nor
unsubstantiated and cannot be considered as contrary to any provision of the Covenant or
the Optional Protocol.

8.2 The right to a fair trial, although of paramount importance for every democratic
society, is not absolute in every aspect. Certain limitations can be imposed and tolerated
since, by implication, the right of effective judicial protection, by its very nature, cals for
regulation by the State. To this extent, the contracting States enjoy a certain margin of
appreciation. Still, it has to be secured that any limitation applied does not restrict or reduce
the judicial protection left to the individual in such a way or to such an extent that the very
essence of the right is impaired. Furthermore, any limitation imposed has to pursue a
legitimate aim and keep a reasonable relationship of proportionality between the means
employed and the aim sought to be achieved.

8.3 In the instant case, should the State’s refusal to alow the authors to bring
enforcement proceedings against Germany be considered as a restriction to their right to an
effective remedy and to their right to enforcement of a judgment, this restriction pursued a
legitimate aim and was proportionate to the aim pursued. First of all, the Covenant has to be
interpreted in the light of the rules set out in the Vienna Convention of 1969 on the Law of
Treaties, article 31, paragraph 3 (c), of which indicates that account is to be taken of any
relevant rules of international law applicable in the relations between the parties. The
Covenant, including articles 2, paragraph 1, and 14, paragraph 1, cannot be interpreted in a
vacuum and should so far as possible be interpreted in harmony with other rules of
international law, including those relating to State immunity. Apart from immunity of
jurisdiction, immunity from execution is also recognized, that is the lack of ability to
institute measures of execution against the property (all property, or at least property that is
intended for diplomatic or military use, that forms part of cultural heritage, etc.) of a
foreign state.

84  All international legal documents governing State immunity set forth the general
principle that, subject to certain strictly delimited exceptions, foreign States enjoy immunity

counsel, the Court found that the enforcement of court decisionsin asuit at law is expressly
guaranteed by the Contracting States by virtue of article 2, paragraph 3 (c), and article 14 of the
Covenant.

% Seepara. 4.3 above.
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from execution in the territory of the forum State. For example, article 5 of the resolution of
the Institute of International Law on immunity of foreign States in relation to questions of
jurisdiction and enforcement (1954) indicates that no measures of constraint or preventive
attachment may be carried out in respect of property which belongs to aforeign State and is
used for the performance of government activities not connected with any form of
economic exploitation. Furthermore, article 22 of the Vienna Convention on Diplomatic
Relations stresses that the premises of missions are immune from search, requisition,
attachment or execution. Similar provisions are to be found in the European Convention on
State Immunity, article 23 of which states that “no measures of execution or preventive
measures against the property of a Contracting State may be taken in the territory of another
Contracting State except where and to the extent that the State has expressly consented to
the measuresin writing”.

85 It is aso to be noted that article 19 of the United Nations Convention on
Jurisdictional Immunities of States and Their Property provides that no post-judgment
measures of constraint, such as attachment, arrest or execution, against property of a State
may be taken in connection with proceedings before a court of another State unless and
except to the extent that the State has expressly consented or it has been established that the
property is specificaly in use or intended for use by the State for other than non-
commercial government purposes. Finaly, provisions establishing immunity from
execution are included in al legal texts of the States that have laws dealing with State
immunity.

8.6 The State party considers that the grant or in any case the regulation of immunity
from execution in proceedings instituted against a foreign state constitutes a well
established rule of international customary law and therefore pursues the legitimate aim of
complying with international law, in order to promote comity and good relations between
States, through the respect of another State’s sovereignty. It is thus obvious that the Greek
authorities refused to give permission to the authors to execute the judgment against the
German state’s property on “public interest” grounds directly linked to observance of the
principle of State immunity.

8.7 The State party recals the jurisprudence of the European Court of Human Rights
according to which measures taken by a State which reflect generally recognized rules of
international law on State immunity cannot generaly be regarded as imposing a
disproportionate restriction on the right to afair trial, as embodied in article 6, paragraph 1,
of the European Convention of Human Rights. The Court is also of the view that, just asthe
right of accessto acourt is an inherent part of the fair-trial guarantee in that article, so some
restrictions on access and generally on the right to a fair trial must likewise be regarded as
inherent, an example being those limitations generally accepted by the community of
nations as part of the doctrine of State immunity. The Court has repeatedly rendered that it
does not find it established that there is yet acceptance in international law of the
proposition that States are not entitled to immunity in respect of civil claims for damages
brought against them in another State for crimes against humanity. The State party
considers that there is nothing in the present communication to warrant departing from this
view. Accordingly, neither the Minister’s refusal to grant the author permission to take
measures of constraint with regard to the property occupied by the German State in Greece,
nor the courts decisions that upheld this refusal can be regarded as an unjustified
restriction on the author’ s rights.

8.8 The State party indicates that the above-mentioned limitation does not impair the
very essence of the authors’ right to an effective judicia protection. It cannot be ruled out
that the national court’s decision may be enforced at alater date, for example if the foreign
State enjoying immunity from execution gave its consent to the taking of measures of
constraint by the authorities of the forum State, thereby voluntarily waiving the application

165



A/66/40 (Val. I, Part One)

166

of the international provisions in its favour, a possibility expressly provided for by the
relevant provisions of international law. In this connection, the State party reiterates its
arguments referred to in paragraph 4.5 above.

8.9 Astotheauthors submission that they had no effective remedy at their disposal, the
State party argues that, since it was established that the authors did not have an “arguable
clam” to be the victims of a violation of the Covenant (i.e. of their right to enforcement of
ajudgment) there is no applicability of the relevant provisions. In any case, the authors, in
al the procedures that took place before the national courts, had the benefit of adversarial
proceedings conducted in public, were represented by a lawyer of their choosing, put before
the courts without obstruction all their arguments, claims and objections, presented
evidence, refuted the arguments of the opposing party and generally enjoyed all guarantees
of afair and effective trial.

Authors commentson the State party’s observations on merits

9. In aletter dated 28 June 2009, the authors referred to their previous submissions on
the case, where all relevant issues had been fully addressed. They indicated that no further
comments on the State party’ s observations were necessary.

I ssues and proceedings before the Committee

10.1 The Human Rights Committee has considered the present communication in the
light of all the information made available by the parties, as required by article 5, paragraph
1, of the Optional Protocol.

10.2 At the origin of the present communication is Decision No. 137/1997, by which the
Livadia Court of First Instance ordered Germany to pay compensation to the relatives of the
victims of the massacre perpetrated by the German occupation forces in Distomo on 10
June 1944. On 4 May 2000, the Court of Cassation rejected an application for judicial
review and, therefore, the Decision became final. On 26 May 2000, the authors initiated
proceedings under the Code of Civil Procedure to execute the Decision. On 17 July 2000,
Germany filed a complaint with the Athens Court of First Instance aleging that, under
article 923 of the Code of Civil Procedure, the prior consent of the Minister of Justice is a
precondition for enforcing a decision against a foreign State and that such consent had not
been given. The Court dismissed the complaint on the grounds that article 923 was
incompatible with article 6 of the European Convention on Human Rights and article 2,
paragraph 3, of the Covenant. However, on appeal, the Athens Court of Appea found that
article 923 was not in breach of the European Convention or the Covenant. The Court held
that the limitation imposed by this provision did not provide for an outright prohibition on
the enforcement of decisions against a foreign State; that it pursued an aim that was in the
public interest, namely to avoid disturbances in relations between States; that it did not
affect the right to effective legal protection; and that the right to enforcement could be
exercised at a later date or in another country. On 28 June 2002, the Court of Cassation
upheld the decision of the Athens Court of Appeal, following which Germany refused the
payment and the Minister of Justice refused to authorize enforcement.

10.3 The issue before the Committee is whether the refusal of the Minister of Justice to
authorize enforcement of Decision 137/1997, on the basis of article 923 of the Code of
Civil Procedure, constitutes a breach of the right to effective remedy as provided under
article 2, paragraph 3, with reference to the right to a fair hearing enshrined in article 14,
paragraph 1 of the Covenant.

10.4 The Committee considers that the protection guaranteed by article 2, paragraph 3
and article 14, paragraph 1 of the Covenant would not be complete if it did not extend to the
enforcement of decisions adopted by courts in full respect of the conditions set up in article
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14. In the instant case, the Committee notes that article 923 of the Code of Civil Procedure,
by requiring the prior consent of the Minister of Justice for the Greek authorities to enforce
Decision 137/1997, imposes a limitation to the rights to a fair hearing and to effective
remedy. The question is whether this limitation is justified.

10.5 The Committee notes the State party’s reference to relevant international law on
State immunity as well as the Vienna Convention of 1969 on the Law of Treaties. It also
notes the State party’s statement that the limitation does not impair the very essence of the
authors' right to an effective judicial protection; that it cannot be ruled out that the national
court’s decision may be enforced at a later date, for example if the foreign State enjoying
immunity from execution gave its consent to the taking of measures of constraint by the
Greek authorities, thereby voluntarily waiving the application of the international
provisions in its favour; and that thisis a possibility expressly provided for by the relevant
provisions of international law. The Committee also notes the authors' contention that
Germany is not covered by immunity from legal proceedings. In the particular
circumstances of the present case, without prejudice to future developments of international
law as well as those developments that may have occurred since the massacre perpetrated
on 10 June 1944, the Committee considers that the refusal of the Minister of Justice to give
consent to enforcement measures, based on article 923 of the Code of Civil Procedure, does
not constitute a breach of article 2, paragraph 3, read together with article 14, paragraph 1,
of the Covenant.

11.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it do not disclose a violation of the International Covenant on Civil and
Political Rights.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion on the Committee’s decision on
admissibility

Individual opinion by Committee member Mr. |van Shearer
(dissenting)

In my opinion this communication should have been declared inadmissible by the
Committee. The Committee has confined its decision to declare this communication
admissible to a rglection of the forma grounds of inadmissibility invoked by the State
party. However, the Committee has overlooked the more general ground of inadmissibility
implicit in the State party’s recounting of the proceedings in the Greek courts and the
considerations of State immunity which impelled the Minister of Justice to refuse consent
to the enforcement of the decision against the German State. Faced with such a clear rule of
customary international law, the Minister could not have acted otherwise. Further
proceedings would be futile. It would be more appropriate, in my view, if the Committee
had the express power, like the European Court of Human Rights, to declare a
communication to be “manifestly ill-founded”. However, it is possible for the Committee,
even at the stage of admissibility, to declare a communication unsubstantiated under article
2 of the Optional Protocol in order to achieve the same result. In that sense | believe this
communication to be unsubstantiated and thus inadmissible.

(Sgned) Ivan Shearer

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion on the Committee’s decision on the merits

Individual opinion by Committee members Mr. Rajsoomer Lallah, Mr.
Lazhari Bouzid and Mr. Fabian Salvioli (dissenting)

1 The Minister of Justice of the State party, relying on article 923 of its Code of Civil
Procedure, had refused to give his consent to the execution of the decision of the Livadia
Court of First Instance (decision No. 137/97). The Court had granted damages to the
authors. The decision of the Court had become final, following the Court of Cassation’s
refusal to annul the decision (see paras. 2.1and 2.2 of the Views).

2. The issue before the Committee is, as properly stated in the majority opinion at
paragraph 10.3 of the Views, whether the refusal of the State Party, through its Minister of
Justice, to authorize the enforcement of the Court decision constitutes a violation of the
right of the authors of the communication to an effective remedy as provided in articles 2,
paragraph 3, and 14, paragraph 1, of the Covenant.

3. We are unable to agree with the opinion of the majority that the refusal of the State
party does not constitute a violation of those provisions of the Covenant.

4, We note that, when considering the admissibility of the complaint of the authors, the
Committee had correctly analysed the significant obligations assumed by a State party
under articles 14, paragraph 1, and 2, paragraph 3, of the Covenant. The Committee, relying
on previous case law, then gave its view that “the determination of rights and obligationsin
a suit at law, as protected under article 14 paragraph 1, of the Covenant, would be
meaningless if the law of a State party permitted a judicial determination in favour of a
victim to become unenforceable, especialy given the State party’ s further obligations under
paragraph 3 (a) and (c) of article 2 of the Covenant to ensure, in the first place, that any
person whose Covenant rights are violated shall have an effective remedy and, secondly,
that when such aremedy is granted it shall be enforced” (para. 6.5 of the Views).

5. Indeed, in paragraph 10.4 of its Views, the majority confirms that the protection
guaranteed under those articles of the Covenant “would not be complete if it did not extend
to the enforcement of decisions adopted by courts in full respect of the conditions set up in
article 14”. However, the majority then goes on to consider that article 923 of the Greek
Code of Civil Procedure doesimpose what it qualifies as a limitation on the protection thus
guaranteed and proceeds to consider whether that limitation isjustified.

6. The reasoning of the majority, as is evident from paragraph 10.5 of the Views, that
the limitation isjustified would appear largely to coincide with that of the State party and to
be based on three main grounds which, in substance, are the following:

» Customary international law on State immunity, as interpreted in accordance with
the provisions of the Vienna Convention on the Law of Treaties, supersedes in its
effects the relevant provisions of the Covenant and requires a limitation on the
provisions of article 14, paragraph 1, of the Covenant

* Future developments of international law as well as those developments that may
have occurred since the massacre perpetrated on 10 June 1944 may have an impact
on the precedence or otherwise of State immunity over Covenant provisions
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» The limitation rendered necessary by a foreign State's immunity does not, in any
event, impair the very essence of the authors’ right to effective judicial protection as
the foreign State against which damages had been awarded by the Court to the
victims may waive its immunity

7. It seems to us that al of the three grounds are misconceived. We begin with the last
ground.
8. The term “limitation” is somewhat of a euphemism in the context of the obligations

assumed by the State party under the mandatory provisions of articles 14 and 2 of the
Covenant in relation to individual victims. “Negation” might more correctly describe the
effect of the power exercised by the State party under article 923 of its Code of Civil
Procedure, in its present form, since its effect is to transform those obligations of the State
party under the Covenant into a mere exercise of discretionary good will over a timeless
period, not anymore by the State party which had assumed obligations under the Covenant,
but by a foreign State to which the obligations of these two provisions do not apply in the
communication directed by the authors against the State party under the Optional Protocol.

9. Nor can a remedy required under the Covenant be considered to be effective or
prompt when it is suggested that the victims may possibly enforce their remedy elsewhere
or at some indeterminate time in the future by the unilateral and discretionary good will of a
foreign State. A remedy is not areal remedy when it depends on the unilateral discretion of
a third party. Such a suggestion also does violence to the true aims of article 14, which
prescribes that trials must be prompt and which inherently requires that, when remedies are
given, they should be promptly satisfied. The popular aphorism “justice delayed is justice
denied” cannot be elevated to a practice permissible under the Covenant.

10.  The first two grounds relied upon by the majority are closely related and they are
best considered together. Two observations may be made before considering how, in cases
where a foreign State’s immunity poses an apparent obstacle to the direct enforcement of
the judgment of the judicial authorities of a State party, the State party may nevertheless
provide a remedy to victims in the discharge of its own obligations under articles 14 and 2
of the Covenant.

11.  Our first observation is that it is evident that the object and purpose of a foreign
State’ simmunity is a matter of public interest, both nationally and internationally, in that it
avoids disturbances in relations between States. The Vienna Convention on the Law of
Treaties evidently does have its relevance in this regard with a view to ascertaining
whether, given its object and purpose, another generally accepted rule of internationa law,
whether customary or treaty based, has an impact, if any, on other international instruments.

12.  The Covenant, however, is also a multilateral treaty and equally has its own object
and purpose, thus attracting in its turn the interpretative guidance of the Vienna
Convention. It seems to us that, where two equally binding treaties or provisions of
international law apparently conflict with each other, some endeavour has to be made in the
search for the most appropriate measures to give effect to their respective objects and
purposes, with a view to preserving the essential integrity of both. In our view, there is no
indication in the majority opinion to suggest that such an endeavour has been embarked
upon. Customary law is not sacrosanct and can, as does treaty based international law, also
evolve. Which brings us to the second observation.

13.  Our second observation is that, in paragraph 10.5 of its Views, the majority does not
rule out the possible effects of developments in international law but does not go on to
ascertain whether, in relation to the possible precedence of State immunity over articles 2
and 14 of the Covenant, there have been any such developments. In this regard, the
majority smply refers to “those developments that may have occurred”, without
mentioning or analysing any of them in particular.
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14.  Clearly, it is the primary function of the Committee itself under the Covenant (and
not simply that of other fora or jurisdictions) to interpret and apply the Covenant. It is of
some significance that, when faced with the stand of Israel that its obligations under article
2 of the Covenant is limited to its own territory, the International Court of Justice? in
support of its own interpretation of that article, referred with approval to the interpretation
given to that article by the Human Rights Committee and the jurisprudence it had
developed by its constant practice as evidenced by its case law® and its concluding
observations on the periodic report of Israel in 1998 (CCPR/CO/78/ISR, para. 11). It would
be odd if the Committee were to seek to delegate this primary responsibility elsewhere and
wait for other jurisdictions to effect developments in the universality and effective
protection of Covenant rights, when it is the Committee itself which has primary
responsibility, at least for questions which are expressly mandated to it under the Covenant
and the Optional Protocol.

15. It is perhaps necessary, therefore, to mention what developments have in fact taken
place since 1944, which the majority could possibly have considered. Indeed, devel opments
of considerable significance have occurred over the latter half of the last century regarding
the universality of the obligations of States to protect and promote the basic rights of
individual human beings. Among those developments that may be, briefly, mentioned are
the following:

» The adoption of the Charter of the United Nations itself, with particular reference to
the second paragraph of its preamble and its Articles 1, paragraph 3, and 55 (c)

» The adoption of the Universal Declaration of Human Rights, followed by a large
number of implementing multilateral binding human rights treaties, including the
Covenant, to which not less than 165 States are now parties

» The creation of regional human rights mechanisms with adjudicating functionsin the
case of individual victims and, lastly

» Theincreasing number of States which have given entrenched status to human rights
in their Constitutions or other basic laws, for better protection by their judicial
authorities

16. Bethat asit may, in our view, articles 2, paragraph 3, and 14, paragraph 1, of the
Covenant, as we interpret them and without affecting the operation of any other treaty or
international or bilateral obligation arising from international law, constitute a core
principle which the Covenant has, as one of its central objects and purposes, obligated
States parties to implement: that principle is the establishment of the rule of law in the
determination of Covenant rights by independent and impartial judicial authorities, to
provide an effective remedy in the case of violations and to ensure its enforcement.

17.  Thereisno limitation or other derogation, either express or implied, detracting from
the efficacy of those provisions for the purpose of ensuring a foreign State’s immunity.
Were it otherwise, State immunity would, in substance and effect, virtualy become State
impunity, exercisable according to the will of another State. The question of any tension
between State immunity and articles 2, paragraph 3 (c), and 14, paragraph 1, of the
Covenant simply does not arise. The reason is simple enough: there is nothing in
international law on the immunity of a foreign State preventing a State party to the

GE.11-45856

Advisory Opinion on The Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, I.C.J. Reports 2004, paras. 109 and 110.

Communications No. 52/1979, Lopez Burgos v. Uruguay, Views adopted on 29 July 1981; No.
56/1979, Celiberti de Casariego v. Uruguay, Views adopted on 29 July 1981; No. 106/1981, Pereira
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Covenant and the Optional Protocol from itself satisfying the judgment of its judicial
authorities and seeking compensatory reparation from the foreign State, in circumstances
where the foreign State resists enforcement.

18. The exercise of power under article 923 of the Code of Civil Procedure, in its
inadequate present form, by the State party in the discharge of its obligations under
international law towards another State cannot be at the expense of the victims of violations
of their rights under a different set of obligations assumed by the State party towards human
beings under its own protection and jurisdiction. The latter obligations are as much part of
public interest as are its other international obligations. Article 923 of the Code of Civil
Procedure contains no countervailing provisions requiring the State party itself to satisfy
the remedy decided upon by its judicial authorities and to seek reparation from the relevant
foreign State.

19.  Inour view, article 4, paragraph 2, of the Optional Protocol does contain provision
enabling the Committee to ascertain whether a State party has provided a remedy with
regard to the violations complained of in a communication directed against it by avictim. It
is within the competence of the Committee to determine whether any remedy provided by
the State party compensates, in a given set of circumstances, the violation of a victim's
Covenant rights.

20.  For the above reasons, it is clear to us that the State party has provided no effective
remedy to the authors. Nor has it provided for a countervailing remedy in either article 923
of its Code of Civil Procedure or elsewhere in its laws. Consequently, in our view, the State
party has violated its obligations under articles 14, paragraph 1, and 2, paragraph 3 (c) of
the Covenant towards the authors.

(Sgned) Ragjsoomer Lallah
(Sgned) Lazhari Bouzid
(Signed) Fabian Omar Salvioli

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Communication No. 1517/2006, Rastorguev v. Poland
(Views adopted on 25 March 2011, 101st session)*

Submitted by: Tatyana Rastorgueva (not represented by
counsel)

Alleged victim: Maxim Rastorguev (author’s nephew)

Sate party: Poland

Date of communication: 25 September 2006 (initial submission)

Decision on admissibility 8 July 2009

Subject matter: Detention and conviction for murder and

robbery after an alleged unfair trial

Procedural issues: Representation of the alleged victim; non-
exhaustion of domestic remedies; same
matter being examined under another
procedure of international investigation or
settlement

Substantive issues: II-treatment, right to be promptly informed
of charges, right to be immediately brought
before ajudge or other authorized officia;
right to fair trial; right to legal defence; non-
discrimination

Articles of the Covenant: 7, 9, paragraphs 2 and 3; 14, paragraphs 1
and 3 (b); and 26
Article of the Optional Protocol: 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 28 March 2011,

Having concluded its consideration of communication No. 1517/2006, submitted to
the Human Rights Committee on behalf of Mr. Maxim Rastorguev, under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4 of the Optional Protocol

1.1  The author of the communication is Ms. Tatyana Rastorgueva, a citizen of Belarus
born in 1953, who submits the complaint on behalf of her nephew, Mr. Maxim Rastorguev,

GE.11-45856

The following members of the Committee participated in the examination of the present
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also a citizen of Belarus, born in 1976, currently serving a prison sentence in Poland. The
author claims that her nephew is a victim of violations by Poland of articles 7; 9,
paragraphs 2 and 3; 14, paragraphs 1 and 3 (b); and 26 of the Covenant. She is not
represented by counsel. The Optional Protocol entered into force for the State party on 7
February 1992,

12 On 7 July 2009, the Committee, acting through its Special Rapporteur on new
communications and interim measures, decided to examine the issue of the admissibility of
the communication separately from that of the merits.

Thefacts as presented by the author

2.1 On 18 March 2000, the author’ s nephew was detained by Polish border guards at the
border between Poland and Belarus. He was informed that he was wanted by the Polish
police, but not told why. For about eight hours after his arrest, he was kept in the town of
Terespol. Thereafter, he was taken to Bjala-Podljaska, where he was detained for six days.
The author claims that her nephew was not informed of the charges against him during this
period; he only overheard policemen saying that they were transferring a “murderer”. On
24 March 2000, he was taken to Chelm, where, for the first time, he appeared before a
court. He was informed that he was a suspect in arobbery and in the murder of one Ruslan
Tsorojev and his detention was prolonged. The same day, he was interrogated by a
prosecutor in the absence of a lawyer, but in the presence of an interpreter, as he did not
speak Polish. During the preliminary investigation, he was questioned several times without
the presence of alawyer.

2.2 Mr. Rastorguev alegedly saw his court-appointed lawyer for the first time only on
13 December 2000, shortly before the beginning of the trial. The author claims that he
could not talk to his lawyer nor prepare his defence as he was not provided with an
interpreter and could not communicate with the lawyer because of the language barrier. His
lawyer allegedly stayed with him for no more than five minutes, and policemen were close
enough to overhear their conversation. He saw the lawyer twice more before the court
proceedings started on 8 February 2001 and again on 23 April 2001, both times without an
interpreter and only for avery short period of time.

2.3 0On 4 July 2001, the District Court of Lublin sentenced the author’s nephew to 25
years' imprisonment for murder and robbery. His lawyer appealed without consulting him.
On 20 December 2001, the Appeal Court of Lublin upheld the sentence of the District
Court. His lawyer decided not to file a cassation appeal, arguing that the prerequisites for
such an appeal were not met. He did not inform his client of this decision, and, as a
consequence, the author’ s nephew missed the deadline to lodge a cassation appeal.

24 Mr. Rastorguev's case was then transmitted to another lawyer, who lodged a
cassation appeal. The new lawyer only communicated with him by telephone. On 1 October
2002, the Supreme Court upheld the decisions of the other courts.

25  The author claims that her nephew had no opportunity to submit an appeal himself
against the violations of his rights under the Covenant due to the compulsory requirement
in Poland for appeals to be submitted by lawyers. She argues that the lawyers who
represented her nephew during the different stages of the criminal proceedings did not raise
violations of the Covenant. Therefore, she claims her nephew did not have access to
effective domestic remedies.

26 In 2003, the author's nephew submitted a complaint to the European Court of
Human Rights. The author claims that his case was discontinued, as the Registry of the
European Court could not contact him.
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The complaint

3.1  The author claims that by detaining her nephew for six days without informing him
of the charges against him, the State party violated his rights under article 9, paragraph 2.
She claims this also amounts to a violation of article 7, as during those six days, he was
subjected to inhuman treatment since he was kept unaware of the reasons for his situation.
She adds that her nephew was only brought before a judge after six days detention, which
is said to amount to violation by the State party of his rights under article 9, paragraph 3, of
the Covenant.

3.2  Sheclaims that her nephew was questioned several times without the presence of a
lawyer and his rare meetings with his lawyer who spoke only Polish, were held without an
interpreter and only for very brief periods of time, in violation of his rights under article 14,
paragraph 3 (b), of the Covenant.

3.3  The author claims that her nephew was discriminated against by the court on the
basis of his nationality and that during the proceedings the court’s attitude was biased
against him and therefore the State party violated articles 14, paragraph 1, and article 26, of
the Covenant.

State party’s observations on admissibility

4.1 On 22 January 2007, the State party argued that the communication was submitted
by a close relative of the alleged victim, in violation of the rules of procedure of the
Committee. It argues that the fact that Mr. Rastorguev is currently in a Polish prison does
not make it impossible for him to submit his case to the Committee personally. Polish law
guarantees such a right under section 103, paragraph 1, of the Criminal Executive Code. It
submits that the author provided no evidence of her relationship to the alleged victim. She
was not a party to the facts raised in the communication and did not have access to the court
case files. The State party argues that the alleged victim is best placed to submit a
communication himself as he knows the domestic proceedings and has access to his case
file

4.2  The State party recalls that in 2003, Mr. Rastorguev lodged a complaint with the
European Court of Human Rights, raising the same allegations that are raised in the present
complaint. Although the author suggests that the case was not considered by the European
Court, the State party argues that the same matter is being examined under another
international procedure of international investigation or settlement.

43 As to the claim that Mr. Rastorguev was detained for six days without being
informed of charges against him, the State party submits that the investigation in the murder
case was initiated several months before his detention. On 9 February 2000, the Chelm
District Court ordered his detention for seven days. The court decision was prompted by the
fact that the investigators did not know the whereabouts of Mr. Rastorguev, as he did not
live in Poland. The arrest warrant was issued on the basis of this decision, and he was
arrested when crossing the border between Poland and Belarus.

4.4  On 24 March 2000, six days after his arrest, the District Court decided to prolong his
custody for three months. Mr. Rastorguev’ s custody was subsequently prolonged on several
occasions, always after a court hearing. At no time was Mr. Rastorguev detained without a
court order. He had the possibility to challenge the decisions and was informed of his rights
on many occasions. He was provided with an interpreter and with the trandation of crucial
documents at all stages of the proceedings. Mr. Rastorguev was questioned for the first time
on 21 March 2000. During the interrogation he was informed of his right not to testify
against himself and hisright to file the pertinent motions. He also participated in the visit to
the scene of crime in the presence of an interpreter. It submits that on 24 March 2000 he
was again questioned as a suspect in the presence of an interpreter, when he stated that he
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testified of his own free will and that he had no objections to the way the prosecutor was
conducting the proceedings. He was questioned on several more occasions, always in the
presence of an interpreter,” and he was duly informed of his procedural rights. Mr.
Rastorguev was acquainted with the content of his case file.? He was at al times informed
in writing (in Russian) of al the details concerning the proceedings, for example he was
informed that a bill of indictment was lodged with the District Court and he was provided
with the translation into Russian.® In accordance with article 72 of the Code of Criminal
Procedure, Mr. Rastorguev was at all stages of the proceedings provided with appropriate
trandations of all crucial documents,* as well as assisted by an interpreter. Accordingly, he
was properly informed of all his rights and obligations.

45 Mr. Rastorguev did not apply for release on bail; nor were complaints about the way
the proceedings were conducted filed, or any interlocutory appeal against decisions about
the prolongation of his detention, although he was informed of the possibility of doing so.
He merely made requests on two occasions (in letters dated 29 March 2000 and 9 June
2000), to the prosecutor in charge of the preliminary investigation, asking for an audition
and inviting him to “come to his prison”. The investigative authorities commissioned the
tranglation of the above-mentioned letters’® in order to be able to understand his requests.

4.6  As to the author’s alegations that her nephew was not properly represented, the
State party submits that on 24 March 2000, the Chelm District Prosecutor requested the
District Court to appoint a defence counsel for Mr. Rastorguev, in view of the fact that he
did not speak Polish. On the same day, Z.Ch. was appointed as counsel. On 24 November
2000, anew counsel, J.Z., was appointed to defend Mr. Rastorguev.

4.7  This lawyer was present during al court hearings. Mr. Rastorguev could have
contacted his counsel inter alia by mail, as provided for under section 73 of the Code of
Criminal Procedure, and have requested him to file a complaint and/or appeal on his behalf,
or ask questions concerning his procedural rights or the course of the proceedings. He did
not do so. He could also have requested a change of his defence counsel under Section 81
of the Criminal Procedure Code, which he did not do.

48 Mr. Rastorguev could have also requested that certain judges recuse themselves
from the proceedings if he had any doubts as to their impartiality, but he did not raise any
objections about the composition of the court.

4.9  With respect to the argument that he was not able to file a cassation appeal to the
Supreme Court, the State party submits that on 22 December 2001, he requested the
Supreme Court to grant him legal aid for the purpose of initiating cassation proceedings.
Following this request, the Lublin Court of Appea appointed a defence counsel for him on
14 January 2002. However, this lawyer refused to lodge a cassation appeal with the
Supreme Court, as he considered that the prerequisites for a cassation appeal were not met.

L All available interrogation reports on file, including the reports dated 7 and 26 June 2000, are signed

by an interpreter and by Mr. Rastorguev, who acknowledged that the content of the reports was read
and tranglated to him into Russian.

2 The State party provided a copy of the document, signed by the interpreter and by Mr. Rastorguev,

who acknowledged that he was acquainted with the casefile.

3 A copy of thetrandation into Russian is available on file.
4 The following documents are translated: decisions to extend Mr. Rastorguev’s detention dated 4

September and 28 November 2001, the judgment of the District Court of Lublin (first instance court);
the copy of the indictment dated 29 June 2000; the judgment of the Apped Court; the statement of
reasoning of the judgment of the Appeal Court; the |etter dated 29 March 2000 sent by Mr.
Rastorguev to the prosecutor.

5 The copy of the letter dated 29 March 2000 is provided (the translation into Polish).
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On 11 March 2002, Mr. Rastorguev was informed about this decision and the fact that,
under domestic law, a cassation appeal had to be prepared and signed by a lawyer. Mr.
Rastorguev did not avail himself of this opportunity and did not appeal against the decision
of 11 March 2002. Neither did he request the court to appoint another counsel who could
lodge a cassation appeal.

410 The State party submits that Mr. Rastorguev finally did find a legal counsel who
filed a cassation appeal on his behalf in the Supreme Court. The Court dismissed the appeal
on 1 October 2002 as manifestly ill founded.

4.11 The State party argues that Mr. Rastorguev did not exhaust all available domestic
remedies, in view of the fact that he did not avail himself of the possibility of filing motions
or interlocutory appeals, did not request the appointment of different defence counsel and
did not complain about the partiaity of trial judges. The author’s claim that her nephew
was unable to lodge a cassation appeal to the Supreme Court is groundless, as he did file
such an appeal.

Author’s commentson State party’s observations

5.1 On 23 March 2009, the author refuted the arguments of the State party. She recalls
that she is a sister of Mr. Rastorguev’s mother. Her birth certificates prove this close
relation. She aso points out that due to the fact that her nephew’s contact with the
European Court of Human Rights was lost, her nephew decided to ask her, as his closest
available relative, to lodge a complaint with the Committee on his behalf. The author has
also attached the power of attorney by which Mr. Rastorguev authorizes the author to
represent hisinterests.

5.2 Asto the State party’s argument that the communication should be inadmissible
because it is being examined under another international procedure, the author submits that,
indeed, in 2003, her nephew submitted a complaint to the European Court of Human
Rights. For unknown reasons his subsequent correspondence to the Court was not received
by the Court’s Secretariat. Correspondence from the European Court addressed to him also
did not reach him. Consequently, her nephew’s case was discontinued, and the European
Court did not examine his case either on admissibility or on the merits. She refers to the
Committee’s practice that inadmissibility decisions by the European Court on the basis of
the fact that the complaint was not lodged within six months of exhaustion of domestic
remedies should not be considered as a ground for inadmissibility. She claims that the
receipt and registration of the individua complaint by the European Court with its
subsequent discontinuance decision does not mean it was “considered” by the Court.

5.3  With regard to the argument of non-exhaustion of domestic remedies, the author
submits that in order for her nephew to submit requests for his release, to lodge complaints
against the decisions about his detention and its prolongation, to request for a change of
lawyer, he should have been aware of the procedures and know how to write such
submissions. The author reiterates that her nephew does not speak Polish and was not
familiar with the criminal procedure law of Poland, as heis not a lawyer. To avail himself
of the remedies mentioned by the State party he required help from a lawyer. She claims
that the State party does not contest that her nephew was not provided with legal assistance
by the lawyers assigned to him. The State party does not refute her claim that during
pretrial investigation he was questioned in the absence of alawyer.

5.4  Asto the rgjection of the cassation appeal on 1 October 2002, the author claims that
the lawyer who submitted the cassation appeal did not meet her nephew prior to submission
of the appeal and did not discuss the issues that her nephew would have wanted raised on
cassation.
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5.5  The author argues that lack of legal professionalism of lawyers is common in the
State party and violations of the right to defence are widespread. In the absence of legal
assistance from Polish lawyers, there were no effective domestic remedies available.

Committee’ sdecision on admissibility

6.1  On 8 July 2009, just prior to its ninety-sixth session, the Committee examined the
admissibility of the communication. As to the State party’s argument that the author had no
authorization to represent her nephew, the Committee noted that it had received written
evidence of the representative’s authority to act on the behalf of Mr. Rastorguev and
referred to rule 96 (b) of its rules of procedure, which provides for such a possibility. It
concluded that the author had proper standing to act on behalf of her nephew and that the
communication was therefore not inadmissible for this reason.

6.2 In accordance with article 5, paragraph 2 (a), of the Optional Protocol, the
Committee had ascertained that a similar complaint filed by the author in 2003 was
discontinued by the European Court of Human Rights. The Committee noted also that on
acceding to the Optional Protocol, the State party had entered a reservation to article 5,
paragraph 2 (@), of that Protocol “that would exclude the procedure set out in article 5 (2)
(@), in cases where the matter has already been examined under another procedure of
international investigation or settlement”. The Committee noted that in the present case,
however, the European Court had not “examined” the case within the meaning of article 5,
paragraph 2 (a), of the Optional Protocol. It concluded that there was therefore no
impediment arising out of this provision of the Optional Protocol, bearing in mind the State
party’s reservation.

6.3  With respect to the alleged violation of article 7 of the Covenant, the Committee
considered that the author had failed to sufficiently substantiate, for purposes of
admissibility, how her nephew’ s unawareness of the reasons for his arrest would amount to
inhuman or degrading treatment. Accordingly, this part of the communication was declared
inadmissible under article 2 of the Optional Protocol.

6.4  Asregards the author’s claims relating to article 14, paragraph 1, of the Covenant,
the Committee observed that the author had not provided any explanation on how her
nephew’ s right under this provision were violated. It concluded that the author had failed to
sufficiently substantiate this claim, for purposes of admissibility, and declared it
inadmissible under article 2 of the Optional Protocol.

6.5 The Committee further noted the author’s claim that her nephew’ s right under article
26 were violated as he had been allegedly discriminated by the Polish authorities on the
basis of his nationality. It considered that the author had failed to sufficiently substantiate
this claim, for purposes of admissibility, and declared it inadmissible under article 2 of the
Optional Protocol.

6.6 Findly, with regard to the requirement of exhaustion of domestic remedies, the
Committee noted the State party’s observation that the author had not resorted to the
possibility of filing motions or interlocutory appeal's, and had not requested the appointment
of different defence counsel or the exclusion of trial judges. The Committee further noted
the author’s argument about the lack of awareness of Mr. Rastorguev of Polish criminal
procedure law, language barriers with counsel, and the alleged lack of professionalism of
the lawyers assigned to him. The author claimed that the lawyer who submitted an appeal
had not met her nephew prior to filing the appeal and had not discussed the issues that her
nephew would have wanted to have raised. The Committee recalled its jurisprudence that
while the Covenant does not entitle an accused to choose counsel provided to him free of
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charge, measures must be taken to ensure that counsel, once assigned, provides effective
representation in the interest of justice.® In this connection, the Committee considered that
the question of the exhaustion of domestic remedies was closely linked to the issue of
effective legal aid and should be examined on the merits. It thus declared the
communication admissible regarding the author’s claims under articles 9, paragraphs 1, 2
and 3; and 14, paragraph 3 (b), of the Covenant.

State party’ s observations on the merits

7.1  The State party submitted its observations on the Committee’ s admissibility decision
by a note verbale dated 2 February 2010. It contends that Mr. Rastorguev was apprehended
in accordance with the law and he was brought promptly before a judge. He was arrested
for the reasons contained in an arrest warrant issued on 9 February 2000.

7.2  Mr. Rastorguev was provided with free legal aid before the courts of both instances.
Subsequently, a cassation appeal was lodged with the Supreme Court on his behalf, by a
lawyer of his own choice, and, therefore, on this occasion the author could have also
complained about possible shortcomings in the crimina proceedings. In any event,
according to the State party, it is noteworthy that allegations such as lack of information on
the reasons for arrest at the time of apprehension and subsequent application for detention
on remand; absence of interpreter in the course of the above activities; or lack of possibility
to communicate with counsel, constitute valid grounds of appeal, which are always taken
into account by a higher court. However in the present case, the State party points out that
the Supreme Court had found that the cassation appeal was manifestly ill-founded.

7.3 Inthelight of al the above-mentioned considerations, the State party concludes that
no violation of Mr. Rastorguev’ s rights under the Covenant has taken place.

Author’s comments on the State party’s observations on the merits

8.1 Commenting on the State party’s observations, the author, in her submission of 12
July 2010, reaffirms her initial allegations and maintains that Mr. Rastorguev’ s rights under
article 9, paragraphs 1, 2, 3; and article 14, paragraph 3 (b), have been violated.

8.2  With respect to the alleged violation of article 14, paragraph 3 (b), the author
submits that the State party has contested neither the fact that Mr. Rastorguev had no
knowledge of the Polish language and of criminal procedure legisation of Poland nor that
he was questioned in the absence of alawyer. It also did not refute Mr. Rastorguev’s claim
that he had no possibility to consult hislawyer during the pretrial investigation.

8.3  The author claims that the State party has not submitted any concrete evidence that
Mr. Rastorguev was provided with free legal assistance before the court of two instances
and maintains that no adequate legal aid was provided to her nephew. She maintains that
there was a language barrier between Mr. Rastorguev and his lawyers, and the State party
failed to submit any concrete evidence either on the fact that the lawyers assigned ex officio
to Mr. Rastorguev have command of the Russian language or on the assistance of an
interpreter made available to her nephew.

8.4  The author claims that the lawyer who lodged a cassation appeal on behalf of Mr.
Rastorguev did not meet him and did not discuss the issues which Mr. Rastorguev would
have wished to raise, including issues concerning the violation of his civil rights. She
further submits that Mr. Rastorguev had no possibility to appeal against the violation of his
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rights under the International Covenant on Civil and Political Rights because he was not
provided with adequate legal aid, and the lawyers representing his interests at different
stages of criminal proceedings failed to raise the violation of his Covenant’s rights in their
appeals. Thereby, the author claims that Mr. Rastorguev had no effective legal remedy of
which he could have availed himself.

8.5  With respect to the alleged violation of article 9, paragraphs 1, 2 and 3, of the
Covenant, the author refers to the State party’s submission that Mr. Rastorguev was
arrested in accordance with the law and was brought promptly before a judge. She submits
that, in the view of the State party, in order to comply with the obligation laid down in art.
9, paragraph 3, it was sufficient to arrest Mr. Rastorguev for seven days on the basis of an
arrest warrant issued by the court. The author considers that, in the sense of article 9,
paragraph 3, of the Covenant, the competent Polish authorities were not only obliged to
arrest on the basis of a court decision, but also to bring the person promptly before a judge,
in order for the arrested person to have the possibility to personally present arguments
against his arrest directly to a judge or other officer authorized by law to exercise judicial
power.

8.6 The author submits that the State party has not contested the fact that Mr.
Rastorguev was arrested on 18 March 2000 and was brought before a judge for the first
time on 24 March 2000, i.e. six days after the time of his arrest. She challenges the State
party’s contention that Mr. Rastorguev was brought promptly before the court. She recalls
general comment No. 8 (1982) on the right to liberty and security of persons, in which the
Human Rights Committee explains that the wording “promptly” in art. 9, paragraph 3,
means that the delay must not exceed a few days (para. 2), and also recalls the Committee’s
Views in Borisenko v. Hungary, where it concluded that the author’s detention for three
days before being brought before a judicial officer did not meet the requirement of
promptness in the sense of art. 9, paragraph 3, of the Covenant insofar as no explanation on
the necessity for such a delay was provided.” The author claims that the State party has not
provided sufficient explanations to justify the delay of six days before bringing her nephew
before a judge and considers that this delay is too long and does not meet the requirement
of promptness in the sense of art. 9, paragraph 3, of the Covenant. Therefore, the author
claims that the State party violated Mr. Rastorguev’s rights under article 9, paragraphs 1, 2
and 3, of the Covenant.

I ssues and proceedings before the Committee

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

9.2  The Committee notes the author’s claim that no adequate legal aid was provided to
her nephew, and that he could neither communicate with his lawyer because of the
language barrier nor prepare his defence, as he did not have the assistance of an interpreter.
It also notes the State party’s argument that throughout the criminal proceedings, including
in court, Mr. Rastorguev was represented by a lawyer (assigned either ex-officio or, as was
the case before the Supreme Court, by a privately retained lawyer), and he was provided
with an interpreter and the trandation of important documents at all stages of the
proceedings. According to the State party, he could aso have contacted his lawyer,
including by mail, and requested him to file complaints on his behalf or inquire about his

7 Communication no. 852/1999, Views adopted on 14 October 2002, para. 7.4.
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procedural rights or the conduct of proceedings. He could aso have requested a change of
lawyer. However, he did not avail himself of these possihilities.

9.3 The Committee also notes the author's claim that the lega aid lawyer who
represented Mr. Rastorguev did not contact him before filing the appeal against the decision
of the first instance court. In this connection, the Committee recalls that, although it is
incumbent on the State party to provide effective legal aid representation, it is not for the
Committee to determine how this should have been ensured, unlessit is apparent that there
has been a miscarriage of justice.® Notwithstanding the author’s claim, the information
available to the Committee does not contain indications that the lawyer’s conduct in the
appeal process was contrary to the interests of justice.’

9.4  With respect to the cassation appeal, the author claims that the legal aid lawyer
refused to lodge a cassation appeal because, in his view, the prerequisites for such an appeal
were not met. However, the Committee notes the State party’s argument that Mr.
Rastorguev was duly informed about the refusal and advised to find another lawyer to
submit the cassation appeal. It further observes that a cassation appeal with the Supreme
Court was submitted on his behalf by a lawyer of his own choice, and was dismissed as
manifestly ill-founded. The Committee notes the author’s claim that the lawyer did not
meet her nephew prior to the submission of the appeal and therefore could not discuss with
the lawyer the issues that Mr. Rastorguev would have wished to raise on appedl. In this
respect, the Committee recalls its jurisprudence that the State cannot be held responsible for
the conduct of a privately retained lawyer.®

9.5 Onthe basis of the material available to it, the Committee cannot conclude that Mr.
Rastorguev’ s lawyers were unable to represent him adequately, or that they displayed lack
of professional judgment in the conduct of his defence. There is nothing in the file which
suggests that it should have been manifest to the courts that the lawyers conduct was
incompatible with the interests of justice.

9.6 The Committee must also address the author’s allegation that Mr. Rastorguev could
not communicate with his lawyer and properly prepare his defence because of the language
barrier. The Committee notes the State party’s observations that Mr. Rastorguev was
assisted by an interpreter during the interrogations and the court hearings. However, the
author has not indicated the reasons why Mr. Rastorguev could not have made use of the
opportunity that the interpreter was present during the hearings in order to address the court
with his claims regarding the alleged violation of his rights, such as the alleged absence of
an interpreter during his meetings with the lawyer, the inadequate preparation of his
defence, and the alleged lack of professionalism of his defence counsel. The material before
the Committee reveals that Mr. Rastorguev at no point during the court proceedings
addressed the judge with such requests.

9.7 The Committee takes note of the author’s argument that Mr. Rastorguev had no
possibility to complain against the alleged violation of his rights, in the absence of an
interpreter and adequate legal aid. However, these alegations seem to be in contradiction
with the fact that Mr. Rastorguev addressed himself to the authorities on certain issues.
Thus, as it transpires from the materials on file, he made requests on two occasions (in
letters dated 29 March 2000 and 9 June 2000) to the prosecutor in charge of the preliminary

GE.11-45856
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investigation, asking for an audition and inviting him to “come to his prison”. The
investigative authorities commissioned the trandation of the above-mentioned letters from
Russian into Polish in order to be able to respond to his requests. On 22 December 2001, he
al so requested the Supreme Court to appoint alawyer for the purpose of initiating cassation
proceedings. Therefore, the Committee finds the author’s argument that Mr. Rastorguev
had no possibility to lodge complaints and/or appeas or any other motions related to the
proceedings and the alleged violation of his rights because of the language barrier as
unconvincing.

9.8 In view of the fact that the decision of the Committee to declare the present
communication admissible was linked to the issue of effective legal aid and that, as it
transpires from the information contained in the file, Mr. Rastorguev had access to such
legal aid, the Committee concludes that the facts before it do not reveal violations of Mr.
Rastorguev’ s rights under article 9 and article 14, paragraph 3 (b), of the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it do not reveal a breach of any provision of the Covenant.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Q. Communication No. 1530/2006, Bozbey v. Turkmenistan
(Views adopted on 27 October 2010, 100th session)*

Submitted by: Omar Faruk Bozbey (represented by counsel,
Timur Misrikhanov)

Alleged victim: The author

Sate party: Turkmenistan

Date of communication: 27 September 2006 (initial submission)

Subject matter: Inhuman treatment, right to have the free

assistance of an interpreter if one cannot
understand or speak the language used in

court
Procedural issue: None
Substantive issue: Degree of substantiation of claims
Articles of the Covenant: 2, paragraph 1; 9, paragraphs 1 and 4; 10,

paragraph 1; 14, paragraphs 1 and 4; 26
Article of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 27 October 2010,

Having concluded its consideration of communication No. 1530/2006, submitted to
the Human Rights Committee on behalf of Mr. Omar Faruk Bozbey under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Mr. Omar Faruk Bozbey, a Turkish national,
born in 1944, who worked in Turkmenistan between 1998 and 2005 and who currently
residesin Mersin, Turkey. He claims a violation by Turkmenistan of his rights under article
2, paragraph 1, article 9, paragraphs 1 and 4, article 10, paragraph 1, article 14, paragraphs
1 and 4, and article 26 of the International Covenant on Civil and Political Rights. He is
represented by a counsel, Mr. Timur Misrikhanov.*

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Mahjoub El
Haiba, Mr. Ahmad Amin Fathalla, Mr. Y uji lwasawa, Ms. Helen Keller, Mr. Rajsoomer Lallah, Ms.
Zonke Zanele Mgjodina, Ms. lulia Antoanella Motoc, Mr. Michael O’ Flaherty, Mr. Rafael Rivas
Posada, Sir Nigel Rodley, Mr. Fabian Omar Salvioli and Mr. Krister Thelin.

! The Optional Protocol entered into force in relation to Turkmenistan on 1 May 1997.
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The facts as presented by the author

2.1  The author, owner and president of the Bozbey Company (a construction company)
arrived in Turkmenistan in 1998, to construct an agro-industrial complex. Pursuant to
Presidential Decree 3644 of 16 March 1998, the company concluded a contract with the
Saparmyrat Turkmenbashi Foundation, the foundation of the President of Turkmenistan.
According to the author, the same Decree exempted his company from taxes and customs
duties. To implement the contract, in October 1998 he created a subsidiary enterprise in the
country.

2.2 The author claims that in 2003, on an unspecified date, he received a call from the
chief of the State Tax Service who demanded a bribe of 200,000 United States dollars and
the construction of a heliport for the President of Turkmenistan at the expense of the
company. The author refused to comply. The next day, tax inspectors searched his office
and seized all the company’s documents. The Tax Service claimed that his companies owed
the State 6,769,443,500 Turkmen manats (US$ 1.3 million) in taxes and fines.

2.3 Since the author refused to pay this amount, criminal proceedings were instituted
against him. On 21 April 2004, the Ashgabat District Court found him guilty of severa
economic offences, including tax evasion and ordered the confiscation of all his property,
including his company, and sentenced him to 14 years of imprisonment. The same day, he
was detained. According to the author, criminal proceedings were initiated on the order of
the President himself.

24  Theauthor claimsthat all the court proceedings were conducted and the verdict was
delivered in the Turkmen language, which he did not understand. He had to ask for help
from other prison inmates to translate the verdict and to prepare his appeal. Both during the
trial and after he started serving his sentence, the author unsuccessfully complained to the
courts regarding the violation of hisright to have an interpreter during the proceedings.

2.5 The author claims that he was subject to degrading and humiliating conditions of
detention because of the size and the conditions of the cell in which he was kept, the
insufficient quantity of food and water provided, and of the way prisoners were treated by
prison guards.

2.6 0On 26 April 2004, the author filed a cassation appeal before the criminal panel of the
Ashgabat City Court. On 2 June 2004, the City Court confirmed the first instance verdict
and dismissed the appeal. The author then filed a complaint before the Supreme Court,
which was rejected on 16 November 2004.

2.7  Theauthor complained about the conditions of his detentions to different authorities,
including the Director of the prison, prosecutors responsible for supervising the lawfulness
of detention conditions, the Prosecutor General of Turkmenistan and the Turkish embassy
in Ashgabat. Therefore, the author contends that he exhausted all available domestic
remedies.

2.8 While he was in detention, representatives of the Secret Services and law
enforcement officers twice asked him to sign a confession and promised to free him if he
did so. The author refused to sign. He affirms that he was released on 29 October 2005.

The complaint

3.1 The author contends that he has exhausted all available and effective domestic
remedies.

3.2  Theauthor claimsthat the State party violated his rights under article 2, paragraph 1,
article 9 paragraphs 1 and 2, article 10, paragraph 1, article 14, paragraphs 1 and 4 and
article 26 of the Covenant.
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State party’s observations on admissibility and merits

4.1 The State party confirms that, on 21 April 2004, the author was convicted to 14
years of imprisonment for various economic crimes. The State party restates the main
points of the verdict and maintains that the author’s guilt was proven beyond doubt by
numerous witnesses and documentary evidence. It also states that in accordance with
international law the Turkish Embassy in Turkmenistan had unimpeded access to the author
and that the State party on several occasions expressed willingness to allow representatives
of international organizations to have access to the investigation.

4.2 The State party states that no violence was inflicted on the author while he was
serving his sentence. It submits that in October 2005 the author received a presidential
pardon and returned to his home country.

Authors comments

5.1 The author submits that the hearings of the Ashgabat District Court were not
transparent, unbiased and just, and that neither that court, nor the higher instance took into
consideration any of the documents proving his innocence. He also submits that the seizure
of the assets of his company was illegal. He further submits that he was subjected to
psychological pressure by the secret police to “accept the tax claims’ and that interrogation
officers of the Finance Department of the Ministry of Internal Affairs used “physical force”
against him and tortured him in order to compel him “to withdraw his objections to
taxation”.

5.2  The author explains at length that his company was supposed to be exempted from
taxation based on a Presidential Decree 3644 and that according to him the subsidiary
company, created by him in Turkmenistan should also have been exempted from taxation.
He refutesin detail the criminal charges on which he was convicted by the domestic courts.

5.3  Theauthor submits that following the announcement of the court verdict on 21 April
2004, he had immediately been taken to a dirty dungeon, which had no windows and where
there was no “possihility to receive air and light”. The dungeon had no toilet and there were
35 peoplein it in 25 sguare metres. The author claims that he had been stripped naked and
left without food and water for three days. He also claims that he was denied medicines for
his heart condition, even though the medication was delivered to the prison, and that his
medication was sold on the market by the prison staff. During his stay in the dungeon he
was visited by a prosecutor, whose name he did not know and who offered to transfer him
elsewhere if he “accepted the taxation”, signed a confession and did not attempt to appeal
to international courts. When the author refused, he was threatened that he would be kept in
prison for 15 years and would die there.

54  After being kept in the dungeon for an unspecified period of time, the author was
transferred to the Tecen prison, 220 kilometres away from the city where his wife resided.
He was again tortured. When he refused to sign a confession, he was placed in a cell of two
by three metres, which he had to share with two other prisoners. His brothers and his
Turkish solicitor, who wanted to visit him, were denied entry visas to Turkmenistan.

5,5 On 9 November 2004, the author was transferred to the Bayramali prison in Mary
province, a further 250 kilometres away from his residence and his wife. He was kept in a
section called the “isolator”. In the isolator there were rats, insects and dirt. The authorities
continued to exercise pressure on him to sign the “confession” that he would agree to pay
the taxes due by selling his commodities and to state that he would not claim any rights or
complain. He was threatened with a permanent transfer to the Ovadantepe prison, where
prisoners are kept in underground cells. The author was tortured again and denied medical
treatment by the prison staff.
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5.6  Theauthor claims that when an amnesty, in which he was included, was declared by
the President on 20 October 2005, the authorities again attempted to force him to sign a
“confession”. He was transferred to the prison in Ashgabat. Around midnight on 28
October 2005, he was visited by three officers from the National Security Service. They
wanted him to sign legal documents revoking a contract, concluded in the name of his
company, to “accept the taxes which have been collected” and to undertake that he would
not make any complaints or apply to any international arbitration institution regarding his
investments in the country. He refused.

5.7 Inthe interim the author’s wife had learned that he was in the Ashgabat prison and
had alerted the Turkish Embassy. An officia of the Embassy requested to see him and
eventually was allowed to accompany him to the airport. The author was repatriated to
Turkey in the early morning hours of 29 October 2005 with the assistance of the Turkish
Embassy’ s official.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with article 93 of its rules of procedure, decide whether or
not it is admissible under the Optional Protocol to the Covenant.

6.2 The Committee notes, as required by article 5, paragraph 2 (a) of the Optional
Protocol, that the same matter is not being examined under any other international
procedure of investigation or settlement. In the absence of any objection by the State party,
the Committee considers that the requirements of article 5, paragraph 2 (b), of the Optional
Protocol have been met.

6.3  Theauthor claimsthat he is avictim of violations of article 2, paragraph 1, article 9,
paragraphs 1 and 2, and article 26 of the Covenant. The author, however, has provided no
detail and no supporting documents in substantiation of these claims. In the circumstances,
the Committee considers that this part of the communication is unsubstantiated, for
purposes of admissibility, and is therefore inadmissible under article 2 of the Optional
Protocol.

6.4  The Committee notes the author’s claim that his rights under article 14, paragraph 4,
of the Covenant were violated in relation to his conviction for economic crimes by the
Ashgabat city District Court. Since article 14, paragraph 4, applies only to juvenile persons,
and the author is not a juvenile, the Committee considers that the above article is not
applicable to the instant case.

6.5 The Committee takes note of the State party’s arguments that the author had been
convicted in accordance with the domestic legislation. The Committee, however, observes
the author’s allegation that his right to the assistance of an interpreter was violated. This
allegation has not been refuted by the State party. The Committee considers that this claim
gives rise to fair trial issues under article 14, paragraphs 1 and 3 (f) of the Covenant.
Accordingly, the Committee declares this part of the communication admissible and
proceeds to the consideration of its merits.

6.6 Regarding the author’s claims under article 10, paragraph 1, of the Covenant, the
Committee observes that the author has provided a detailed account of the conditions in
which he was held following his conviction and notes that the State party has limited its
submission to a blanket statement that no violence was inflicted on the author while he was
serving his sentence. The Committee considers this part of the communication sufficiently
substantiated and, not finding other obstacles to admissibility, declaresit admissible.
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Consideration of the merits

7.1  The Human Rights Committee has considered the present communication in the
light of all the information received, in accordance with article 5, paragraph 1, of the
Optiona Protocol.

7.2  The Committee takes note of the author’s claim, not contested by the State party,
that all court proceedings were conducted and the verdict was delivered in the Turkmen
language, which he did not understand. The Committee considers that not providing the
author with an interpreter when he could not understand and speak the language used in
court, constitutes a violation of article 14, paragraph 1, read in conjunction with article 14,
paragraph 3 (f), of the Covenant.

7.3  With respect to the author’s claims regarding his conditions of detention in Ashgabat
and in the Tecen and Bayramali prisons, the Committee notes the detailed description made
by the author (see paras. 5.3 to 5.5 above), which has not been contested by the State party.
The Committee finds that confining the author in such conditions constitutes a violation of
his right to be treated with humanity and with respect for the inherent dignity of the human
person under article 10, paragraph 1, of the Covenant.?

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it disclose violations by the State party of article 14, paragraph 1, read in
conjunction with article 14, paragraph 3 (f) and article 10, paragraph 1, of the Covenant.

9. Pursuant to article 2, paragraph 3 (a), of the Covenant, the Committee considers that
the State party is under an obligation to provide the author with an effective remedy and, to
that effect, take appropriate steps to: institute crimina proceedings for the prosecution and
punishment of the persons responsible for the treatment to which the author was subjected;
and provide the author with appropriate reparation, including compensation. The State party
is aso under an obligation to take stepsto prevent similar violations occurring in the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective remedy when
it has been determined that a violation has occurred, the Committee wishes to receive from
the State party, within 180 days, information about the measures taken to give effect to the
Committee’s Views. In addition, it requests the State party to publish the Committee’s
Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

See for instance communications No. 590/1994, Bennett v. Jamaica, Views adopted on 25 March
1999, paras. 10.7 and 10.8; No. 695/1993, Smpson v. Jamaica, Views adopted on 31 October 2001,
para. 7.2; No. 704/1996, Shaw v. Jamaica, Views adopted on 2 April 1998, para. 7.1; and No.
734/1997, McLeod v. Jamaica, Views adopted on 31 March 1998, para. 6.4.
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R. Communication No. 1531/2006, Cunillera Ariasv. Spain
(Views adopted on 26 July 2011, 102nd session)*

Submitted by: Jesus Cunillera Arias (not represented by
counsel)

Alleged victim: The author

Sate party: Spain

Date of communication: 27 July 2006 (initial submission)

Decision on admissibility: 10 March 2009

Subject matter: Waiver of representation by a lawyer and
procurador (court attorney) in criminal
proceedings

Procedural issue: Failure to substantiate claims; incompatibility
ratione materiae

Substantive issue: Equality before the courts

Article of the Covenant: 14, paragraph 1

Articles of the Optional Protocol: 2and 3

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 26 July 2011,

Having concluded its consideration of communication No. 1531/2006, submitted to
the Human Rights Committee under the Optional Protocol to the International Covenant on
Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  The author of the communication, dated 27 July 2006, is Jesiis Cunillera Arias, a
Spanish national who claims to be the victim of a violation by Spain of articles 2,
paragraphs 1 and 2; 14, paragraphs 1 and 3 (b) and (d); 16; and 26 of the Covenant. The
Optional Protocol entered into force for the State party on 25 April 1985. The author is not
represented by counsel.

* The following members of the Committee participated in the consideration of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji lwasawa, Ms. Helen Keller, Mr. Rgjsoomer Lallah, Ms. lulia Antoanella Motoc,
Mr. Gerald L. Neuman, Mr. Michael O’ Flaherty, Mr. Rafagl Rivas Posada, Sir Nigel Rodley, Mr.
Fabian Omar Salvioli, Mr. Krister Thelin and Ms. Margo Waterval.
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1.2 On 31 March 2007, the Specia Rapporteur on new communications and interim
measures, acting on behalf of the Committee, granted the State party’s request to consider
the admissibility of the communication separately from the merits.

Thefacts as submitted by the author

2.1 On 21 November 2002, the author filed a complaint with Madrid Investigating Court
No. 13 aleging negligence — defined as a criminal offence under article 467.2 of the
Criminal Code’ — on the part of the court-appointed lawyer and procurador (court
attorney) in a civil suit in which he was the plaintiff. Their appointment was a legal
requirement and the author did not have confidence in them. They never informed him of
the status of the proceedings; they never consulted with him; they failed to contest an
apped; and, in the pretria hearing, they prevented the author from intervening and
presenting evidence.

2.2 After summoning the parties to give their statements, Investigating Court No. 13
issued a stay of proceedings, without notifying the author, whose new lawyer did not
challenge the decision or give him any information. The author requested a copy of the
proceedings, but his request was denied.

23 On 1 May 2003, the author filed an application for review (reposicion) of the
decision to stay proceedings, in which he invoked, inter alia, article 6.3 (c) of the Council
of Europe Convention for the Protection of Human Rights and Fundamental Freedoms (the
right of all persons charged with a criminal offence to defend themselves in person). He
argued, inter alia, that there was a requirement to act through a lawyer and a procurador
only in civil and criminal proceedings but not in labour or administrative proceedings,
despite the fact that the latter were often more complex. The author asked that his
application be accepted — even though it was not lodged by a procurador — and requested
the right to choose a lawyer from the roster to assist him but not to act for him, as he would
act on his own behalf in al trial proceedings without the need for the lawyer’s signature; he
also asked for an up-to-date copy of the judicia proceedings. His application was rejected
on 17 June 2003 on the grounds, inter aia, of an irregularity relating to court appearances
(defecto de personificacién) owing to his failure to comply with the provisions of article
118 of the Criminal Procedure Act.

24 0On 23 June 2003, the author submitted another application to Investigating Court
No. 13, this time a request for review (reforma) and, in the aternative, an apped
(apelacion), but the application was rejected on 26 June 2003. The author filed complaint
proceedings (queja) with the Madrid Provincial High Court, but these were dismissed on 10
November 2003. The Court pointed out that, for an individual to bring a crimina or civil
action, article 761 of the Criminal Procedure Act requires the intervention of a procurador
and lawyer and that this is a binding procedural requirement that entails no infringement of
international treaties or laws. The Court dismissed the complaint proceedings because the
author failed to comply with this requirement. An application for reconsideration (stplica)
of this decision was declared inadmissible on 15 January 2004.

2.5  The author instituted amparo proceedings before the Constitutional Court, invoking
article 6, paragraph 3 (c), of the Convention for the Protection of Human Rights and
Fundamental Freedoms, under which persons charged with a criminal offence have the
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Article 467.2: “Any lawyer or procurador who by act or omission manifestly prejudices the interests
entrusted to him/her shall be liable to a 12 to 24-month fine and one to four years' specific
disqualification from employment, public office or professional practice or function. If such act or
omission was the result of serious negligence, the penalties shall be a6 to 12-month fine and specific
disqualification from professional practice for six months to two years.”

189



A/66/40 (Val. I, Part One)

190

right to defend themselves in person. He requested annulment of the previous judicial
decisions preventing him from exercising his right to legal counsel of his own choosing and
to appear on his own behalf to plead his own defence, assisted, but not replaced, by that
counsel. On 20 June 2005, the Court declared his appeal inadmissible on the ground that the
author had failed to meet the requirement under article 81, paragraph 1, of the
Constitutional Court Organization Act for actions before the Court to be conducted through
the intermediary of a procurador and for the defence to be provided or overseen by a

lawyer.

The complaint

3.1 The author alleges that the facts described constitute a violation of articles 2,
paragraphs 1 and 2; 14, paragraphs 1 and 3 (b) and (d); 16; and 26 of the Covenant. He
maintains that Spanish law denies citizens the right to appear on their own behalf before
civil and criminal courts and requires them to appoint a legal representative who is
“imposed on them” without their consent. Furthermore, it offers no legal redress against a
representative who does not act in good faith, since that requires direct knowledge of the
judicial proceedings, which the client is denied.

3.2  The author points out that the right to appear on one's own behalf should apply
equally to all partiesin the proceedings, not only the accused. The author does not reject the
assistance of a lawyer, provided that he can choose one himself, that the lawyer does not
claim to act for him, and that the author can conduct his case in court himself, be notified of
al procedures and take issue with his lawyer, that is, be free to act as he chooses in the
defence of hisrights.

State party’s observations on admissibility

4.1 Inits note verbale dated 31 January 2007, the State party contests the admissibility
of the communication for lack of substantiation. It points out that, since the author has not
been charged with a criminal offence, article 14, paragraph 3, of the Covenant is not
applicable. Moreover, the Covenant does not recognize a right to institute proceedings,
whether civil or criminal, without legal counsel. This matter falls outside the scope of the
Covenant, which refers exclusively to assistance to persons charged with a criminal
offence, a situation the author has never beenin.

42 The State party draws attention to various communications addressed to the
Committee alleging a violation of article 14, paragraph 1, and article 26 of the Covenant on
the ground of having been denied the right to appear before the Congtitutional Court
without being represented by a procurador — a requirement not imposed on applicants who
are quaified lawyers. The State party recals that the Committee declared these
communications® inadmissible because, accepting the Constitutional Court’s argument, it
found that the requirement for a procurador reflects the need for a person with knowledge
of the law to be responsible for handling an application to that Court.

Author’s comments on the State party’s observations on admissibility

51 On 3 July 2007, the author transmitted his comments on the State party’s
observations. He repeats that the right to defend oneself in person, as with any other right,
must apply to al parties in the proceedings, not only the accused. In this connection, he

Communications No. 865/1999, Marin Gémez v. Spain, Views adopted on 22 October 2001, para.
8.4; No. 866/1999, Torregrosa Lafuente et al. v. Spain, Views adopted on 16 July 2001, para. 6.3; and
No. 1006/2001, Martinez Mufioz v. Spain, Views adopted on 30 October 2003, para. 6.4.
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invokes the principle of equality before the courts under article 14, paragraph 1, and the
prohibition of discrimination contained in article 26 of the Covenant.

5.2  Theauthor points out that the decisions of the Committee cited by the State party are
not applicable in the present case, as this case concerns the right to defend oneself in person
before a criminal court. Spanish civil and criminal procedural law expressly and without
exception denies al citizens, including practising lawyers, the right to defend themselvesin
person. The decisions cited by the State party refer only to amparo proceedings in the
Constitutional Court, which hasits own rules.

The Committee' sdecision on admissibility

6.1  The Human Rights Committee considered the admissibility of the communication
on 10 March 2009 at its ninety-fifth session.

6.2  Theauthor maintains that, under Spanish procedural law, he was not permitted to act
on his own behalf before the civil or criminal courts without the assistance of a lawyer and
a procurador or to participate actively in the trial in which he was a party when the court-
appointed lawyer and procurador failed to defend his interests. The author maintains that
these facts constitute a violation of articles 2, paragraphs 1 and 2; 14, paragraphs 1 and 3
(b) and (d); 16; and 26 of the Covenant. The Committee was of the view that, for the
purposes of admissibility, the author had not sufficiently substantiated his claim of a
violation of articles 2, paragraphs 1 and 2; 16; and 26. It consequently found this part of the
communication inadmissible under article 2 of the Optional Protocol.

6.3 As to the author's complaint under article 14, paragraph 3 (b) and (d), the
Committee recalled that these provisions recognize rights that are applicable only to
persons accused of a criminal offence. Given that the author does not fall into this category,
he cannot invoke them. The Committee consequently found this part of the communication
to be incompatible ratione materiae with the provisons of the Covenant and thus
inadmissible under article 3 of the Optional Protocol.

6.4  The author aso invokes article 14, paragraph 1, and maintains, inter aia, that the
right to appear on one's own behalf must be applied equally to al parties in the
proceedings, not only the accused. The Committee considered that the author had
substantiated that complaint sufficiently for the purposes of admissibility and that the
complaint raises issues related to the right of all personsto afair hearing by a court of law.
Moreover, the facts in the present communication differ from those presented in other
communications, where what was at issue was the requirement to be represented by a
procurador before the Constitutional Court. Since there were no other obstacles to
admissibility, the Committee considered this part of the communication to be admissible.

State party’ s obser vations on the merits

7.1  On 2 October 2009, the State party submitted its observations on the merits of the
communication. It asks the Committee to reject the communication as domestic remedies
have not been exhausted and there has been no violation of the Covenant.

7.2 According to the State party, if it is accepted that an application is obligatory when
filing for amparo — as implied in the decision on admissibility and accepted by the
Committee in previous communications — since the author did not heed the request by the
Constitutional Court that he be represented by a procurador and assisted by a lawyer and
the application was declared inadmissible, it is clear that domestic remedies have not been
exhausted in this case. They can only be said to have been exhausted when the complaint
that is the subject of the application has been rejected by the Constitutional Court. If the
Constitutional Court has legitimately and correctly demanded an application, with no
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violation whatsoever of the Covenant, the author has not exhausted domestic remedies for
any complaint under article 14, paragraph 1.

7.3  Notwithstanding the above, it should be recalled that the author filed a complaint for
aleged professional errors by the lawyer and procurador assigned to him by the court for a
civil suit in which he was the plaintiff. It is debatable whether what the author claims to
have been professional errors — without producing even minimal evidence — were in fact
errors. The errors referred to in his complaint concern an irregularity in the application
because of lack of proxy — the intention being to prevent the other party from being heard
— the remedy for which is well known to legal professionals, and a procedural formality in
the hearing where, as the author expressly admitted in his complaint, he was able to appear
on his own behalf. He claims to have been prevented from doing so, but does not specify
how. Nor does he provide any information on the outcome of the civil suit or the remedies
available to him in that connection. The scant information he does provide on this is
contained in the criminal complaint filed by him and is offered for the sole purpose of
attacking what he calls the representative “imposed on him”. The author only tried to
exercise his right to defend himself in criminal proceedings instituted on the basis of his
complaint, which did not involve a lawyer at all and that bore only his own name and
signature.

7.4  According to the State party, filing a complaint is not an appropriate action to
establish the complainant as a party to criminal proceedings, which must be pursued by law
in the case of alleged offences like the ones claimed by the author. It is simply an act that
brings to the attention of the judicial authority a claim that an offence has been committed,
but it does not confer on the complainant the status of prosecutor (parte acusadora).
Citizens can become a party to criminal proceedings by means of a criminal accusation
(querella), but there is no record of the author having filed one. What the file before the
Committee does contain is a complaint document signed exclusively by the author. In view
of this, it can be stated that the author was not even a party to the proceedings in which he
clamed to have been conducting his own defence and which were not intended to
determine rights and obligations of a civil nature but to investigate ex officio and possibly
sanction an alleged offence. The author’s status was simply that of a complainant, not a
party to the proceedings, which were criminal proceedings in which he did not appear in
person either with or without the assistance of a lawyer and in which no one had to assist
him as he was not a party to the proceedings.

7.5 The State party points out that no one has a right to have a person convicted of a
criminal offence and that the Covenant does not require that individuals be able to act as
prosecutors in criminal proceedings. Apart from the fact that the aleged errors attributed to
his lawyer in the civil suit are debatable, the author’s complaint gave rise to crimina
proceedings that were followed up on ex officio and in which the judge found no offence
had been committed. There are no objective facts to support the claim that there has been a
violation of article 14, paragraph 1, of the Covenant, either in the civil suit (on which no
information is provided that would allow that conclusion to be drawn) or in the criminal
proceedings.

Author’s commentson the State party’s observations on the merits

81 On 14 February 2010, the author submitted comments on the State party’s
observations. He states that the Constitutional Court never grants amparo to individuals
claiming their right to defend themselves in person in criminal or other courts, despite the
Committee’s decision concerning communication No. 526/1993, in which the Committee
concluded that the author’s right to defend himself in person had not been respected, in
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violation of article 14, paragraph 3 (d), of the Covenant.® Citizens can only appear on their
own behalf or on behalf of someone else in labour courts, irrespective of the importance or
nature of the matter in question. This applies even in conflicts concerning groups that affect
many individuals, which are far more important to society than most of the trivial disputes
between individuals in civil cases or the frequently irrelevant minor offences dealt with by
the criminal courts.

8.2 In a State governed by the rule of law, a representative cannot be imposed on
citizens against their will, since every power of attorney is voluntary, and without consent
no legal act or right exists. A representative imposed on a person takes over the case
without consulting or passing on information on the judicial proceedings or responding to
any of the reguests of the client, who loses al oversight or control of the proceedings to
which he or sheisaparty. It is not possible to take legal action against a representative who
does not act in good faith, since that requires direct knowledge of the judicial proceedings.

8.3 The author reiterates that he filed a complaint about a lawyer and procurador
assigned to him in a civil suit; their appointment was a legal requirement and he had no
confidence in them. Neither of the two ever informed him of the status of the proceedings
or consulted with him about anything; they did not contest a groundless appeal by the
defendant and prevented the author from speaking at the pretrial hearing. On the basis of
his complaint about these matters, Madrid Investigating Court No. 13 instituted preliminary
proceedings. The court dismissed the case after doing no more than summoning the
defendants and the author to make a statement, without notifying the author, whose new
court-appointed lawyer and procurador did not challenge the decision or give him any
information. The author requested a copy of the proceedings to find out what their status
was, but this information was denied him. In view of this, he asked to be allowed to appear
on his own behalf with the assistance of alawyer of his choice, but his request was rejected.
The Madrid Provincia High Court allowed his complaint proceedings, without denying his
rights to appear and defend himself. However, its decision complied with domestic law,
denying the applicability of the Covenant. The Constitutional Court subsequently rejected
the application for amparo, stating that the right to defend oneself is central to the right to a
defence and must be considered crucial from a constitutional viewpoint and that it is an
essential component of fundamental rights. The author also states that the European Court
of Human Rights has unequivocally reaffirmed that the right to defend oneself includes the
power to actually conduct one’'s own defence, give instructions to lawyers, question
witnesses and exercise the other prerogatives inherent in that right.

8.4  Theauthor states that the right to defend oneself in person, like any other right, must
apply equally to al citizens who are a party to proceedings, not just to one party, in
accordance with article 14, paragraph 1, of the Covenant.

I ssues and proceedings before the Committee

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, in accordance with article 5,
paragraph 1, of the Optional Protocol.

9.2 The Committee must decide if the requirement that the author be represented by a
lawyer and a procurador in criminal proceedings in which he is the complainant
contravenes article 14, paragraph 1, of the Covenant. The Committee takes note of the
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observations made by the State party concerning the existence of jurisprudence on this
guestion. It notes, however, that the decisions of the Committee mentioned by the State
party refer to complaints focusing solely on the fact that representation by a procurador is
required in amparo proceedings before the Constitutional Court. The claim made in these
cases therefore differs from the claim made in the present case.

9.3 The Committee considers that there may be objective and reasonable grounds for the
requirement of representation set forth in the law of a given State owing, for example, to
the complexity of crimina proceedings. Consequently, on the basis of the information
contained in the case file, the Committee considers that there is no objective or reasonable
ground for concluding that there has been a violation of article 14, paragraph 1, of the
Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it does not disclose a violation of article 14, paragraph 1, of the
Covenant.

[Adopted in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Communication No. 1532/2006, Sedljar and Lavrov v. Estonia
(Views adopted on 29 March 2011, 101st session)*

Submitted by: Roman Sedljar and Dmitry Lavrov (not
represented by counsel)

Alleged victims: The authors

Sate party: Estonia

Date of communication: 26 October 2005 (initial submission)

Subject matter: Conviction of the authorsin violation of fair
trial guarantees

Procedural issue: Same matter being examined under another
procedure of international investigation or
settlement

Substantive issues: Fair hearing, right to be presumed innocent,

right to defend oneself through legal
assistance of his own choosing, right to
examine witnesses

Articles of the Covenant: 14, paragraphs 1, 2, 3 (b), (d), (e)
Articles of the Optional Protocol: 2, 5, paragraph (2) (a)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 29 March 2011,

Having concluded its consideration of communication No. 1532/2006, submitted to
the Human Rights Committee by Mr. Roman Sedljar and Mr. Dmitry Lavrov, under the
Optiona Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication, and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The authors of the communication are Mr. Roman Sedljar, born in 1963, and Mr.
Dmitry Lavrov, born in 1970, both Estonian citizens. They claim to be victims of violations
by Estonia of articles 14, paragraphs 1, 2, 3 (b), 3 (d) and 3 (e) of the International
Covenant on Civil and Political Rights. The Optional Protocol entered into force for
Estonia on 21 January 1992. Mr. Sedljar is submitting the communication on his own
behalf and on behalf of Mr. Lavrov, who has authorized Mr. Sedljar to represent him.
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The following members of the Committee participated in the examination of the present
communication: Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis Flinterman, Mr. Y uji
lwasawa, Ms. Zonke Zanele Majodina, Ms. lulia AntoanellaMotoc, Mr. Gerald L. Neuman, Mr.
Michagl O'Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Fabidn Omar Salvioli, Mr.
Krister Thelin and Ms. Margo Waterval.
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Thefactsas submitted by the authors

21  The authors worked as hospital attendants in the psychiatric ward of the Charity
Hogpital of Narva-Joesuu. The most aggressive mentally sick patients resided in room No.
52: Messrs. V.G., P.K. and R.V. All of them were diagnosed with paranoid schizophrenia.

22 On4 and 5 September 1999, the authors were on duty. Mr. Lavrov submits that he
went home at approximately 7 p.m. on 5 September 1999. Between 8 and 9 p.m., the nurse
on duty, Ms. M., asked Mr. Sedljar to check room No. 52, because of the noise coming
from inside. He discovered that there was a fight between Messrs. V.G. and P.K. He
threatened them that if they did not stop fighting he would call the police and they would be
placed in isolation, whereupon they stopped fighting. Mr. Sedljar noticed that both men
sustained light wounds as a result of the