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Preamble 

· Kuwaiti Association of the Basic Evaluators of Human Rights (“Association”) is keen to take part in the various international events related to the human rights situation in the State of Kuwait, especially after obtaining the consultative status at the Economic and Social Council (ECOSOC). This emanates of its belief that the concerted national efforts, both governmental and non-governmental, are the only way to protect and promote human rights.

· Before the Association presents its recommendations and proposals, it would like to express its deep gratitude to the Kuwaiti government for its efforts in advancing the Kuwaiti human rights record, and for its deep respect for the Islamic Shariah (“Shariah”) and the Kuwaiti Constitution and applying nothing that violates their provisions.  

While the Association is concerned to present hereunder its most prominent recommendations on the implementation of the International Covenant on Civil and Political Rights (ICCPR) by the State of Kuwait, it: 

1- Urges the legislative and executive authorities to adopt expeditiously the bill on the establishment of the National Human Rights Institution in line with the Paris Principles, and to ensure compliance with the level (A) standards at the international level, according to the pledges of the State of Kuwait.

2- Recommends taking the necessary national legislative and administrative measures to make deportation decisions conditional on final court rulings, and to render these decisions challengeable before the judiciary. 

3- Urges and recommends the legislative and executive authorities to effect a legislative amendment to the Law (24/1962) on Clubs and Public Utility Associations to make the promulgation of non-governmental organizations (NGOs) by notification. The amendment may also limit the role of the executive authority to monitoring NGOs without interfering in dissolution thereof or their boards of directors, but rather refer any violations they may find to the competent judicial authorities to take the sound legal decisions. 

4- Recommends the competent authorities to maximize the protection of freedom of opinion and expression, pursuant to the ICCPR provisions.

5- Recommends reconsideration of the "assignment" contracts (pay for work) under which thousands of the expatriates, nationals and stateless (Bedoon) are appointed, as they do not include any of the workers' rights stipulated by the international labor laws.
6- Urges the Ministry of Interior to improve the conditions of the prisoners, detainees and arrested as per the ICCPR provisions and the international rules set out in this regard.
7- Emphasizes the importance of amending the Kuwaiti Nationality Law to allow Kuwaiti woman to pass their nationality to their children from non-Kuwaiti husband, as well as to her non-Kuwaiti husband as men do in affirmation of the principles of Shariah and National Constitution.
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Stresses the need to establish a legal and procedural system that reduces the cases of executive travel bans, especially when the ban is issued for repayment of small financial amounts.

9- Accentuates the need to improve the health rights and services of citizens and residents alike, in the light of the observations of the Association, to end health and physical suffering of everyone.
10- Asserts the importance of considering the reduction of the detention period set out in Article (60) of the Criminal Procedures and Trials Law to be two days instead of four, in line with the provisions of the international conventions and treaties ratified by the State of Kuwait.

11- Looks forward to developing a national plan in which NGOs participate along with the competent official authorities in order to promote and protect human rights enshrined in the Shariah, Kuwaiti Constitution and international instruments that do not contradict Shariah or National Constitution.
12- Recommends taking national legislative measures that contribute to rectify the status of the stateless (Bedoon), resolve their problems and stop their suffering in accordance with Shariah, Kuwaiti Constitution and international instruments that do not conflict with Shariah or National Constitution.
13- Appreciates the adoption by the Council of Ministers of the modification of the title of (domestic servants) to (domestic workers), and stresses the need to expedite the enactment of a law regulating the conditions of domestic workers and ensuring and codifying their rights and responsibilities toward employers and vice versa.
14- Asserts the need to amend the Law against Trafficking in Persons and Smuggling of Migrants in line with the two Protocols of the United Nations Convention against Transnational Organized Crime (CTOC) on Combating Trafficking in Persons, and Smuggling of Migrants.
15- Asserts the need to incorporate the definition of torture crime in the provisions of the Kuwaiti Penal Code, in compliance with Article (7) of the ICCPR, and Articles (1) and (4) of the United Nations Convention against Torture (CAT).

16- Recommends the formation of an extensive committee to propose amendments to national legislation in keeping with the international human rights conventions and instruments to which the State of Kuwait is a party, according to certain and announced time plan.

17- Asserts the need to abolish Kafalah (sponsorship) System, and develop alternative humanitarian systems to ensure the protection of migrant workers’ rights in the private sector. 

18- Recommends the State of Kuwait to withdraw its reservations to certain provisions of the human rights agreements and instruments as long as they do not conflict with the provisions of Shariah. 

19- Encourages the State of Kuwait to accede to the agreements it has not yet ratified. In particular, the International Convention for the Protection of the Rights of All Migrant Workers and Members of their Families (1990), the Convention on the Status of Stateless Persons, and the Convention on the Reduction of Statelessness. These also include the First Optional Protocol to the International Covenant on Civil and Political Rights on the Submission of Complaints by Individuals in addition to the ILO conventions not yet ratified. 

20-  Asserts the need to improve work and occupational safety conditions for migrant workers, especially in the private sector.
21-  Asserts the need for more strenuous efforts to promote human rights education and awareness in the Kuwaiti society.
22- Urges taking realistic measures to ensure that migrant workers keep their travel documents with them.

23- Calls for introducing and adopting appropriate mechanisms on the control and follow-up of the operation of expatriate domestic workers recruitment offices.

24- Urges the Government of the State of Kuwait to work towards meeting its other voluntary commitments in the field of human rights that do not contradict the provisions of Shariah. 

General observations on the implementation of ICCPR by the State of Kuwait 

1- On the role of NGOs: The Association notes the lack of real coordination to involve human rights NGOs, both at the level of preparing national human rights reports or considering NGOs visions as regards the legislative and real measures to promote and protect human rights at the national level. 

The Association notes the existence of realistic obstacles that adversely affect the functioning of NGOs and limit their role, functions and attainment of their goals. The dissolution of NGOs boards of directors, such as the Kuwaiti Association for the Fundamental Elements of Human Rights and Kuwaiti Transparency Society, has been a concern given its negative impact on the functioning of civil society.
2- On women-men equality: It should be noted that Kuwaiti woman is still deprived of the right to pass her citizenship to her children from her non-Kuwaiti husband as man does. Moreover, Kuwaiti woman married to a non-Kuwaiti does not have the right to pass her citizenship to her husband though the law grants the nationality of the Kuwaiti husband to his non-Kuwaiti wife five years after applying for Kuwaiti citizenship, and without job requirement.

We note here that the Kuwaiti judiciary put an end to the male monopoly of the position of public prosecutor. The Ministry of Justice issued a decision appointing the first female public prosecutor in Kuwait, in consecration of gender equality.

3- On the abolition of the death penalty: The concept that lies behind the international endeavor in this regard needs to harmonize its recommendations with the quite differing natures, religions and cultures of societies in different countries, regions and continents. If the international community would like to circulate an international resolution, render it universal, and urge States to adopt it, it would be incumbent upon it, without the slightest doubt, to take into account how far all States can accept this trend and then abide by it. 

If we assume that there is an international trend to encourage States to allow alcohol trade, circulation and consumption, it would not be logical to urge the Muslim countries to do that because their religion prohibits this. In case of issuing an international resolution to this effect, it will not be valid or effective for the countries whose laws are based on the sources of faith and Shariah. 


Tribute: The Association would like to pay tribute to the official position of the State of Kuwait that rejects the abolition of the death penalty because it is a Shariah ruling with regard to Al-Qisas (legal retribution for the murdered), despite the international pressures exerted in this regard for several years. The international point of view is that the death penalty is the ultimate deprivation of the right to life and a way to make death warrant death. In this regard, the Association calls for restricting the death penalty to the serious crimes and securing all judicial guarantees to the adjudged. 

4- On the rights of prisoners and detainees: the Association notes that most police stations and detention centers are inappropriate in terms of international and humanitarian standards. Large numbers of detainees are kept in small and poorly ventilated rooms as confirmed by the Parliamentary Human Rights Commission in April 2014. This demonstrates the need for reconsidering the issue of police stations and detention centers to curb the violations by some employees of the Ministry of Interior of the rights of prisoners and detainees, according to several media outlets.
The Association urges the Kuwaiti Government to highlight the importance of adhering to the principles of Shariah and the provisions of the Constitution, national legislation and international conventions and instruments on the regulation and care of the rights of prisoners and detainees. The Association also calls for allowing human rights associations and the Committee on Defense of Human Rights in the National Assembly to visit detention centers and correctional institutions periodically and suddenly. 

The Association urges the legislative and executive authorities to take the required constitutional and legislative procedures to separate the General Department of Criminal Evidence and the General Department of Investigations from the Ministry of Interior. 

5- On human trafficking: The Association notes that the provisions of the Law on Combating Trafficking in Persons and Smuggling Migrants (91/2013) do not include many of the provisions contained in the Protocols of the United Nations Convention against Transnational Organized Crime to Prevent, Suppress and Punish Trafficking in Persons, and Combating Smuggling of Migrants.

Moreover, the Association expresses its deep concerns for the growing trafficking in residence/work visas, a practice that has become highly profitable for traffickers. Residence dealers (traffickers in work and residence visas) can sell Kafalah (sponsorship) to the foreign worker who may pay between 500 and 3000 Kuwaiti Dinars to get the work permit and then works illegally. In addition, employers can refuse to pay workers' salaries, demand them to work for longer hours, cancel their leaves and force them to perform work not stipulated in their employment contracts. Worse still, there are no punitive deterrent measures to these employers, such as bringing them before the judiciary and preventing them from bidding for government tenders and auctions.

The Association commends the issuance of the Human Trafficking Law and hopes that this Law contribute to the elimination of this phenomenon. The first signs of the activation of this Law was the action of the Ministry of Social Affairs and Labor to file a criminal case against 34 employers involved in human trafficking. They have been referred to the Attorney General for the first time in Kuwait. 

6- On forced labor: The Association notes that there are multiple forms of humanitarian abuses against migrant workers in Kuwait. These include forcing workers to work outdoors at temperatures up to 50 ° C, workplaces that sometimes do not meet the rules and requirements of occupational safety and health, forcing workers to sign blank papers "bills" to exert pressure on them and send them to prison in some cases, especially taxi companies. Moreover, some employers keep all workers’ official documents, particularly passports. If these workers are exposed to abuse or exploitation and try to seek a way out, their sponsors can then accuse them of escape from work and then deport them under the law. In this way, the government leaves workers at the mercy of employers and perpetuates their suffering. 

7- On the rights of domestic workers: Domestic workers in Kuwait, who exceed 660 thousand, represent about one-third of the workforce. However, the labor laws that ensure protection of other workers fully exclude domestic workers from their protection umbrella. The Association believes that Kuwaiti lawmakers reinforce this exclusion as the texts of the new Labor Law for the Private Sector (6/2010), issued in February 2010, do not regulate the conditions and situation of domestic workers exposed to serious human rights violations. There is also no law that protects this vulnerable group.
Actually, some employer force female domestic workers to work without pay, deprive them of food and treat them inhumanly. If they try to obtain their rights, deportation would be the retaliation. The Association believes that the competent authorities should protect the female domestic workers who report exposure to abuse and violations and remove all heavy legal constraints imposed by employers on the ill-treated female domestic worked. The Association indicates that officials have been discussing the reform of the sponsorship system for years and confirms that the time has come to implement concrete and realistic measures to protect workers' rights.

In this context, the Association emphasizes that the main problems faced by domestic workers are ill-treatment, non-payment or delay of salaries, and forcing female workers to work up to 18 hours a day. Some of them work 365 days without one day off. Employers take their passports to control their movement in a glaring form of strict restriction on personal freedoms. The fundamental issue of domestic workers is the lack of a labor law that would protect them, and determine their working hours, days of leave and leave compensation while saving employers’ rights at the same time. 

Quite a number of servant recruitment offices in Kuwait are the cornerstone of the violations against domestic workers. Facts indicate the involvement of many of these offices in the trading in female domestic workers, especially those who return after 
escape. These offices entice them at times and force them sometimes to escape from their sponsors so that they can exploit them in such activities that violate morals, customs and values especially since many of these offices are run by other than actual license holders. Human trafficking gangs exploit this situation. 

The Association, while emphasizing its complete rejection of the sponsor system currently in place and asserting its absolute belief in the texts and principles of tolerant Shariah and National Constitution, confirms that the sponsorship system currently applicable is a manifestation of the excesses of human and humanitarian rights. Its application results in serious disregard of humanness, and violations of human dignity and fundamental freedoms. Therefore, the Association deems it contrary to the texts, provisions and principles of Shariah, National Constitution and all international and regional human rights charters, instruments and norms. Although the State of Kuwait ratified, and adopted nationally, most of these agreements, which generally oppose monopoly, forced labor and encroachment on workers' rights, freedom of movement and choice of employment, and other humanitarian and fundamental rights and freedoms, it has not yet taken legal and realistic measures to end the sponsorship system. This system has often turned employment contracts into acquiescence contracts that lack the supposed contractual accord and encroach on human dignity that must be promoted.

8- On the right of appealing administrative deportation decisions: The Association indicates that although the Kuwaiti legislator has ensured the right of litigation for all by virtue of Article (166) of the Constitution, the procedures for challenging administrative decisions on expatriates’ deportation involve flaws and problematics. The provision of Article (1) of the Law (20/1981) on the establishment of the Administrative Panel excludes the decisions on nationality, residence and deportation of non-Kuwaitis and licenses for newspapers and magazines and houses of worship, from the jurisdiction of the Administrative Panel. Therefore, under the rule of law, such administrative decisions are unchallengeable in violation of constitutional origin as regards the freedom to resort to the judiciary.

This administrative deportation raises the fears of migratory and expatriate labor as deportation cases against them increased. In 2014, more than 5000 expatriates were deported and some laws enacted would further increase deportation, such as the law on deportation of harassers.

The Association indicates that recently administrative deportation was legalized and only the Undersecretary of the Ministry of Interior can now issue such decisions. A decision was also issued on deporting the worker whose employed reported his absence if caught. It considered the reports of absenteeism as a misdemeanor that invalidates the residence of the worker once registered, even if they are malicious.

9- On public freedoms: The Association notes the decline of public freedoms in general over the past years both in terms of the prosecution of tweeters and opinion makers, freedom of peaceful assembly for expression of opinion guaranteed by Shariah and the provisions of National Constitution, or even the closure of some 
newspapers and channels because of administrative irregularities. The Association believes that it was possible to replace the closure decisions by fines or by providing those newspapers and channels with the opportunity to rectify their situation and remove the causes of the violations, without touching their status as media outlets. 

The Association notes that Shariah and the Kuwaiti Constitution recognize the right to freedom of peaceful expression of opinion by any means that does not violate the law. National legislation regulates this right. However, despite that media enjoy high degree of freedom and the presence of all these constitutional and legislative safeguards, expression of opinion through the means of social communication in general and "Twitter" in particular, has witnessed several setbacks. Prosecution and trials targeted a number of tweeters because of their tweets. The Association believes that this adversely affects the exercise of the right to express opinion via all means. Therefore, the Association encourages the competent authorities to reconsider freedom of opinion and expression positively, particularly with regard to the prosecution of bloggers and tweeters, controlling and blocking some websites and closure of some newspapers. In 2013, the Association conducted visits to a number of correctional institutions to check the situation of tweeters. It also visited the Attorney General as regards the conditions on some detained tweeters.

10- On public gatherings: The Association emphasizes that the State, represented by its competent bodies, should ensure that all individuals under its jurisdiction fully enjoy all their rights under Article (21) of the ICCPR on the recognition of the right to peaceful assembly. The Association would like to refer here to the ruling of the Constitutional Court issued on 1 May 2006. In its judgment, the Constitutional Court decided the unconstitutionality of Articles (4) and (16) of Law No. 65/ 1979 on public meetings and gatherings on the ground that Article (4) considered that the established principle for holding public meetings is prevention and that admissibility thereof is an exception conditioned solely on the absolute authority of the administration. Article (4) does not limit or restrict this authority or provide a principled objective standard for it. In this way, the administrative body has assumed an unrestricted jurisdiction as for the discretion to approve granting the related license or not.

In a precedent for the State of Kuwait, withdrawal of Kuwaiti nationality and stripping of identity were done for 24 Kuwaiti citizens and one of them was deported after being stripped of his nationality.

11- On family and combating domestic violence: The Association indicates that the term “domestic violence”, realistically speaking, is broader than “family violence”. Domestic violence is not limited to the members of the same family (spouses, ancestors and descendants), but it extends logically to all those living in the house, including domestic workers.

Whatever the violence may be, domestic or family, it is certain that the Eastern nature of our Arab societies, and the GCC societies in particular, has been undermining the legislative attempts to codify specific penal provisions on domestic or family violence.


Because of these legislative barriers and considerations, we find that the Kuwaiti legislator, the penal in particular, as regards violence within home or family, only enumerates the penal provisions on violence in general and then applies the same to the reported violations in this regard. This asserts that the sensitivity of the legislative approach towards explicit criminalization of domestic and family violence is due to a number of societal considerations, notably the privacy of Arab and Eastern domestic and family life. This has been preventing Kuwait from having a specific penal legislative provision on domestic and family violence.

On the other hand, domestic workers often remain silent and do not report the violation of their rights or dignity at the houses they work in fearing the oppression of their sponsors or the loss of their livelihoods.

As for violence against women, a study issued by the Ministry of Justice confirmed that the divorce rate would decline at a rate of (5) cases per 100 thousand of the population in case of promotion of social awareness among youth, intensification of family awareness programs in the media and the efforts of civil and social associations and institutions.

The Association, while referring to a number of cases of family or domestic violence, which indicate violations against women, asserts that Shariah is against violence and oppression of women.

In this regard, and on International Women's Day in 2012, the Association launched a human rights campaign to counter and combat violence against women at the level of the State of Kuwait entitled (Understand Her, Appreciate Her, Gain Her). The objective of the campaign was to establish family concepts and protect its constituents against all forms and manifestations of domestic and family violence.

The Association commends the issuance of the Family Court Law and requests the Kuwaiti Government to utilize it to contribute to the solution of problems related to domestic violence in particular. 

12- On situation of the stateless (Bedoon): The suffering of the stateless constitutes a major challenge to the Kuwaiti Government, civil society institutions and human rights activists in Kuwait, particularly in the light of the slow pace of taking legislative and administrative action and measures to resolve this issue. The Association believes that the problem of the stateless (Bedoon) is primarily humanitarian because of the suffering of this category. The stateless lack the most basic human rights, such as the right to education, employment, health care and other rights.

In a gesture, the Association hailed the Kuwaiti Teachers’ Society for launching Bedoon Katatib (Elementary) Schools to include 600 students. However, they are insufficient, as the students there do not receive official certificates. These schools are temporary and lack the required educational staff and supplies. We also note that people with disabilities from among the Bedoon are still outside the Disability Law under which the disabled receive many rights and privileges.


Despite the establishment of the Central Agency for Remedying Illegal Residents' Status, it lacks clarity as regards its terms of reference, modus operandi, and the period it would take to solve the problem. Unfortunately, the Agency itself increased the suffering of the Bedoon through the security restrictions it placed on them that prevented their enjoyment of many rights.

The Association hopes for further realistic steps and procedures within a well-defined plan that would contribute to the resolution of this issue for good. The Association points out here it has submitted to the Kuwaiti Parliament a bill of civil and social rights law for the stateless, which includes a radical solution of this problem by giving them their civil, social and legal rights.

We note here that the Agency identified a road map to resolve the issue of the stateless after its adoption by the Council of Ministers. It defines the privileges granted to them, stresses calling them "illegal residents" and divides them into three categories as follows:

· Illegal residents whose status requires rectification 

· Illegal residents whose nationalization may be considered  

· Illegal residents who may be granted residency 

In addition, the Association indicates that during a series of demonstrations by the Bedoon, child (Ali Al-Habib), only 12 years old, was arrested and referred to the public prosecution, but the judiciary released him later. Other Bedoon activists were also arrested in these demonstrations, such as Abdul-Hakim Al-Fadhli, Nasser Al-Fadhli and Abdullah Atallah, along with the journalist Khaled Ramadan from Sabr Newspaper, but he was released later on bail after accusing him of participating in these demonstrations despite being a journalist. The frequency of arresting human right activists and tweeters increased. An example was Abdullah Feroz, who was arrested, referred to trial and sentenced. 

Recently, the Agency put more obstacles for the Bedoon, including obliging them to sign an undertaking statement to renew their security cards.

The Association commends the approval of the Government of Kuwait to accept the Bedoon children of martyrs in the army and to accept the Bedoon sons of Kuwaiti mothers, military officers and retirees in the free public schools.

13- On executive travel ban: It is a procedural decision issued by the Director of Execution Department or from whoever delegated by the General Assembly of the Plenary Court from among its attorneys. This decision prevents the insolvent debtor from traveling, and estimates the debt temporarily if it is not a certain amount based on a petition by the stakeholders (creditors) to the competent execution department. Articles (297) and (298) of the Civil and Commercial Pleadings Law (38/1980) stipulate the conditions and controls for issuing executive travel ban decisions.


Through practice, there is an urgent need now to reduce of the cases of travel ban decisions and to impose more conditions for issuing them. This would protect the freedoms of movement and travel as far as possible, especially in the cases where travel ban decisions are issued for repayment of small debts or amounts that are not proportionate with the repercussions and effects of issuing travel ban decisions.

14- On national health care: The Association refers to the study prepared by the World Health Organization published in mid-August 2009 in Kuwaiti newspapers. It indicates that the price of medicines in Kuwait is exaggerated. The government civil servant in Kuwait may pay 3-8 days of his salary to buy a typical common disease medicine. At the same time, the non-Kuwaiti unskillful worker may pay 8-22 days of his salary for the same reason.

On health care for expatriates: The Association notes the issuance of a Decree Law (1/1999) requiring expatriates to have health insurance for the duration of their stay. The average value of health insurance for an expatriate is 50 Dinars per year. The said Law obliges the employer (in accordance with Article 2 thereof) to pay health insurance premiums, but the reality of the labor market in Kuwait indicates that the expatriate is the one who pays this amount in most cases.

Although the Law grants those covered by health insurance system a coverage for basic medical and health services, whether diagnostic or therapeutic, as stipulated in Article (4) thereof, and grants the Minister of Health the power to determine these services, the current system in place does not cover the most basic health needs of the expatriate. For example, the expatriate is still obliged to pay 1 Dinar per visit to a clinic and 2 dinars to a hospital above the insurance amount. He is also obliged to pay amounts for most of the necessary diagnostic medical tests. For example, the expatriate pays 10 Dinars for the regular Sonar, 75 Dinars for colored imaging, 90 Dinars for MRI, 75 Dinars for cardiac catheterization, and other different amounts for many medical tests, such as checking iron, vitamins, thyroid gland, hormones and others, ranging between 3 and 10 Dinars per analysis. The same applies to the stateless (Bedoon). These issues are obstacles for the physicians to reach the correct diagnosis in light of the inability of many of expatriates and Bedoon to bear the cost.

Even with regard to treatment, the Ministry of Health prohibits dozens of essential medicines for expatriates who have to buy them from pharmacies at high prices. These include some diabetes, pressure and liquidity medicines, asthma solutions and aerosols, some types of antibiotics for children and adults, and drugs for the treatment of tuberculosis, infectious, stomach and colon ulcers etc. The Association encourages the competent authorities to make health insurance cover all medicines and medical products without any exception or discrimination because of nationality.

The Association indicates that the expatriates with disabilities are still outside the Disability Law under which the disabled get many rights and privileges.


The Association commends the issuance of a court ruling that represents a victory for the judiciary, childhood and human rights. In a precedent in Kuwait, the court obligated the Ministry of Health to treat a Syrian child with a rare disease based on Article (10) of the National Constitution and Article (24) of the Convention on the Rights of the Child.
************
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