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1. INTRODUCTION

The African Policing Civilian Oversight Forum (APCOF)! welcomes the opportunity to submit an
alternative report to the Human Rights Committee (the Committee) in response to South Africa's
state report and replies to the List of Issues pursuant the International Covenant of Civil and Political
Rights (the Covenant).

APCOF refers to the List of Issues adopted by the Committee at its 114%™ session? to be considered
during the Committee’s evaluation of South Africa’s initial state report submitted on 26 November
20143, as well as its replies to the List of Issues submitted on 3 December 2015%.

This alternative report provides the Committee with additional material to assist in its forthcoming
review of South Africa. Specifically, APCOF provides information and recommendations in relation to
the following issues:

e Non-discrimination, equality between men and women and prohibition of advocacy on
national, racial or religious hatred (Articles 2, 3, 20, 26)

e Prohibition of torture and cruel, inhuman or degrading treatment and treatment of persons
deprived of their liberty (Articles 7, 9 and 10)

e  Right to life, liberty and security of the person and treatment of persons deprived of their
liberty (Articles 6,9, 10, 14, and 23)

e Juvenile justice (Articles 9, 10, 14 and 24)

2. SUMMARY OF RECOMMENDATIONS

2.1. Non-discrimination, equality between men and women and prohibition of advocacy on
national, racial or religious hatred (Articles 2, 3, 20, 26)

THAT South Africa provide a comprehensive update to the Committee about steps it is taking to
ensure the rights to life and equality for non-nationals living in South Africa are protected, including
measures it has planned or has put in place to implement recommendations from the South African
Human Rights Commission’s report on issues of rule of law, justice and impunity arising out of the
2008 public violence against non-nationals. In particular, South Africa should provide information on
measures currently underway to improve policing responses to violence against non-nationals, and
to build trust and confidence between migrant communities and the South African Police Service.

THAT South Africa review and revise current South African Police Service training curriculum and
standing orders to ensure conformity with constitutional and legislative frameworks, and to ensure
that police officers are aware of, and trained on, their legal obligations to provide equal and non-
discriminatory policing services, pursuant to the Constitution of the Republic of South Africa, as well



as the Covenant.

2.2. Prohibition of torture and cruel, inhuman or degrading treatment and treatment of
persons deprived of their liberty (Articles 7, 9 and 10)

THAT South Africa review and revise statutory provisions regarding the use of force by law
enforcement officials to ensure these laws align with international human rights standards.
Specifically, that the statutory provisions for the use of deadly force are limited to self-defence and
defence of others, to prevent the perpetration of a serious crime involving a grave and imminent
threat to life, or to arrest (or prevent the escape of) a person presenting imminent danger (life or
serious injury) and resisting authority, and only when less extreme means are unavailable and/or
insufficient.

THAT South Africa review and revise police training materials and curriculum, and adopt a
comprehensive National Instruction on the use of force to ensure that South African Police Service
officials are adequately trained, capacitated and supported to use force that is proportionate to the
circumstances, and at the minimal level necessary, and that appropriate protocols are in place
review use of force incidents.

THAT South Africa establish a system for the independent and regular monitoring of police cells.

THAT South Africa review the current budgetary allocations for the Independent Police Investigative
Directorate to ensure that financial and human resources are sufficient to effectively perform its
functions and mandate.

THAT South Africa review and revise its Police Act to align the role and the function of the South
African Police Service to the standards provided for in the international human rights framework as
well as its own Constitution, and in a manner which responds to the evidence-based challenges of
taking a rights-based approach to policing, as identified in the Farlam Commission’s report.

2.3. Right to life, liberty and security of the person and treatment of persons deprived of
their liberty (Articles 6, 9, 10, 14, and 23)

THAT South Africa adopt a comprehensive National Action Plan to address the constraints on the
right to liberty and security of the person, and treatment of persons deprived of their liberty, based
on the recommendations set forth in the recent review of the framework for arrest, police custody
and remand detention.

THAT South Africa provide for the collection and dissemination of disaggregated data across the
criminal justice chain to facilitate an accurate statistical analysis of the number of people in contact
with the criminal justice system, and the extent to which stop, search, arrest, police custody and
remand detention is justified, proportionate and necessary, and for purposes of assessing the extent
to which the criminal justice system is efficient and effective. Harmonised categories of
measurement across the criminal justice system will offer insight into key challenge areas, allow for
the development of evidence-based and targeted reform interventions, and provide for accurate



measurements of how those interventions impact the right to liberty, overcrowding and conditions
of detention, over extended periods of time.

THAT South Africa review and revise the statutory framework for arrest, police custody and remand
detention, and put in place alternative measures, to ensure that the deprivation of liberty is truly
treated as a measure of last resort.

THAT South Africa review the current budgetary sources and allocations for the Judicial Inspectorate
for Correctional Services to guarantee financial independence, and to ensure the availability of
financial and human resources necessary to effectively carry out its oversight mandate.

2.4. Juvenile justice (Articles 9, 10, 14 and 24)

THAT South Africa establish a system for the independent and regular monitoring of Child and Youth
Care Centres.

THAT the South African Police Service take immediate steps to ensure all its members receive
adequate and ongoing training, as well as supervision, on performance of their responsibilities under
the Child Justice Act.

THAT South Africa take immediate steps to reduce the number of children held in correctional
centres, and provide enhanced support to alternative detention programmes.

3. ADDITIONAL/ALTERNATIVE INFORMATION FOR THE LIST OF ISSUES

3.1. Non-discrimination, equality between men and women and prohibition of advocacy on
national, racial or religious hatred (Articles 2, 3, 20 and 26)

Measures taken to combat xenophobia, including when law enforcement officials have been
involved in the relevant incidents (paragraph 2, List of Issues)

APCOF is concerned about the capacity of the South African Police Service (SAPS) to effectively
respond to acts of xenophobic violence, and regrets that the State has not taken the necessary
measures to address the underlying causes of violence, to ensure a rights-based approach by the
police, or to provide adequate policing services to non-nationals on a national level. In fact, policing
responses to non-nationals have been described as ambivalent towards the protection and
promotion of their rights, and as 'actively hostile or complicit' in the acts of violence committed
against them.®

APCOF notes that South Africa's National Human Rights Institution, the South African Human Rights
Commission (SAHRC), as well as other stakeholders, have conducted investigations on the
prevalence of xenophobic violence across the country and made recommendations to the State on
measures it should take to combat violence against non-nationals, including steps to enhance the



policing response.® Recommendations specific to the role of the police in addressing violence against
non-nationals included:

e Establishing a national task team to document, analyse and understand policing responses to
the violence with a view to improving systems and training;

e Developing early warning systems; and

e Reviewing policies and procedures in relation to the policing of non-nationals for purposes of
building trust and confidence between migrant communities and the South African Police
Service.

Following recent acts of public violence against non-nationals in 2015, APCOF remains concerned
that South Africa has not taken all steps necessary to implement these recommendations.

Recommendation for Concluding Observations (Articles 2, 3, 20 and 26)

THAT South Africa provide a comprehensive update to the Committee about steps it is taking to
ensure the rights to life and equality for non-nationals living in South Africa are protected, including
measures it has planned or has put in place to implement recommendations from the South African
Human Rights Commission’s report on issues of rule of law, justice and impunity arising out of the
2008 public violence against non-nationals. In particular, South Africa should provide information on
measures currently underway to improve policing responses to violence against non-nationals, and
to build trust and confidence between migrant communities and the South African Police Service.

Recommendation for Concluding Observations (Articles 2, 3, 20 and 26)

THAT South Africa review and revise current South African Police Service training curriculum and
standing orders to ensure conformity with constitutional and legislative frameworks, and to ensure
that police officers are aware of, and trained on, their legal obligations to provide equal and non-
discriminatory policing services, pursuant to the Constitution of the Republic of South Africa, as well
as the Covenant.

3.2. Prohibition of torture and cruel, inhuman or degrading treatment and treatment of
persons deprived of their liberty (Articles 7, 9 and 10)

Steps taken by the Department of Correctional Services and the South African Police Service to
comply with Prevention of Combating and Torture of Persons Act of 2013 to prevent the
recurrence of torture and ill-treatment (paragraph 10, List of Issues)

In 2014/2015, the Independent Police Investigative Directorate (IPID) received 145 reported
incidents of torture committed by police officers, reflecting an 88% increase from the previous year.’
The increase in complaints to IPID can, on the one hand, be indicative of an increased public
awareness about individual rights and the measures that are in place to enforce them,® especially
since the enactment of the Prevention of Combating and Torture of Persons Act of 2013. However,




the impact of torture allegations committed by the police on public trust and confidence in the
police cannot be underestimated,® nor should the challenges faced by IPID and other oversight
mechanisms responsible for investigating incidents and complaints involving acts of torture by the
police.

APCOF makes specific recommendations for strengthening oversight of police in the following
section which deals with specific measures taken by the State to address police violence and
excessive use of force.

Specific measures to address allegations of police violence and excessive use of force, including in
police stations and house searches (paragraph 11, List of Issues)

APCOF regrets that South Africa's response to the List of Issues did not include requested statistics
on (1) the total number of complaints of violence committed by the police lodged in the past five
years; (2) the number of investigations opened, their outcome and any penalties imposed on
officials that resorted to excessive use of force or violence; and (3) measures taken to improve
transparency of the investigations undertaken by the Independent Police Investigative Directorate
into human rights violations perpetrated by police officials.

According to the Independent Complaints Directorate’s (ICD) Annual Report for 2009/2010, (the
body responsible for police oversight prior to the establishment of IPID), there were 122 reported
incidents of death resulting from assault by a police officer, which comprised 14% of total number of
deaths caused by police action during that year. Further, during the same year, at total of 471 deaths
resulting from service firearms were reported to ICD, comprising 55% of the overalls deaths caused
by police action during 2009/2010.%°

Since the establishment of IPID in 2011, statistics relating to incidents of police violence and
excessive use of force have been captured in its annual reports. According to a summary presented
in IPID’s 2014/2015 Annual Report of the types of cases received over the past three years, a total of
1 217 deaths have resulted from police action since 2012, with 431 in 2012/2013, 390 in 2013/2014
and 396 in 2015.1! With regards to assault, a total of 11 758 incidents have been reported to IPID
since 2012, with 4 131 in 2012/2013, 3 916 in 2013/2014 and 3 711 in 2015.% Additionally, IPID also
captures statistics on rape by police officers and reports that, since 2012, it has received a total of
391 reported incidents of rape by a police officer, with 146 in 2012/2013, 121 in 2013/2014 and 124
in 2015.%3 These statistics are alarming in and of themselves, however, it is important to note that
they are unlikely to provide a detailed account of the extent of police violence given that not all
incidents of police assault, rape and excessive use of force are reported to IPID.

In APCOF's view, there are two specific measures that South Africa can take to address incidents of
torture, violence and excessive use of force by police officials: (1) align South Africa's statutory
framework for the use of force with international normative standards; and (2) strengthen the
independent oversight of policing.

Use of force



The arbitrary or unlawful use of force by members of SAPS has been the subject of intense scrutiny
by recently-established commissions of inquiry, oversight bodies, media outlets and agencies, and
the public at large. Although the use of force is necessary in certain instances, arbitrary and
excessive use of force occurs frequently, and in a variety of different contexts, including during the
execution of arrests and during public order policing operations.

APCOF is concerned that amendments to Section 49 of the Criminal Procedure Act, which relate to
the use of force in execution of an arrest, fall short of internationally-accepted standards, especially
provisions governing the use of deadly force. In its current form, Section 49 permits the use of
deadly force against a suspect of a crime involving actual or attempted infliction of serious bodily
harm; further, there is no requirement that the suspect pose an imminent threat of death or serious
bodily harm to the police officer or anyone in the vicinity to justify the use of deadly force.
Accordingly, APCOF is of the view that, in its current form, Section 49 permitting the use of force is
inconsistent with standards of international human rights law and with the Constitution.

In addition, APCOF contends that current legal provisions in South Africa allowing for the use of
force in other policing contexts, including public gatherings, are inadequate and inconsistent with
the international normative human rights framework for the use of force. In particular, the
Regulation of Gatherings Act permits police officers to use lethal force in the protection of property.

Proposed Recommendation for Concluding Observations (Articles 7, 9 and 10)

THAT South Africa review and revise statutory provisions regarding the use of force by law
enforcement officials to ensure these laws align with international human rights standards.
Specifically, that the statutory provisions for the use of deadly force are limited to self-defence and
defence of others, to prevent the perpetration of a serious crime involving a grave and imminent
threat to life, or to arrest (or prevent the escape of) a person presenting imminent danger (life or
serious injury) and resisting authority, and only when less extreme means are unavailable and/or
insufficient.

Proposed Recommendation for Concluding Observations (Articles 7, 9 and 10):

THAT South Africa review and revise police training materials and curriculum, and adopt a
comprehensive National Instruction on the use of force to ensure that South African Police Service
officials are adequately trained, capacitated and supported to use force that is proportionate to the
circumstances, and at the minimal level necessary, and that appropriate protocols are in place
review use of force incidents.

Independent Oversight of Police

APCOF promotes the use of independent civilian oversight of the police as a critical tool for
addressing incidents of police violence, torture and excessive use of force, and recommends the




Committee to consider a Concluding Observation which specifically calls on South Africa to
strengthen its current legislative framework for the civilian oversight of police.

In South Africa, IPID has a statutory mandate to receive complaints and investigate the most serious
cases of police misconduct and criminality. This includes any death in police custody, deaths as a
result of police action, complaints relating to the discharge of an official firearm by any police officer,
rape by police officers (on or off-duty), rape that occurs in police custody, and any allegation of
torture or assault committed by a police officer.!* Despite the existence of a robust mandate, APCOF
has significant concerns about constraints on the financial capacity and human resources provided
to IPID, which has comprised its ability to fulfill its mandate. Capacity restraints are evidenced by the
fact that during the 2014/2015 reporting period, IPID completed less than half of the cases received
(48%).1°

APCOF is further concerned by a significant gap in the current architecture relating to police
oversight in South Africa - the absence of sustained and systemic monitoring of police cells. Since
responsibility for cell monitoring was transferred from IPID’s predecessor, ICD, with the
establishment of the Civilian Secretariat for Police (CSP), there have been a limited number of cell
inspections. Accordingly, APCOF recommends that South Africa establish a system for independent
and regular inspections of police cells, either as a Lay Visitor's Scheme or through a similar
mechanism.

Proposed Recommendations for Concluding Observations (Articles 7, 9 and 10)
THAT South Africa establish a system for the independent and regular monitoring of police cells.
THAT South Africa review the current budgetary allocations for the Independent Police Investigative

Directorate to ensure that financial and human resources are sufficient for effective performance of
its mandate.

Updated information on Marikana, specifically measures taken to prosecute perpetrators and
prevent such events in the future (paragraph 12, List of Issues)

The findings and recommendations contained in the Farlam Commission's report are welcomed by
APCOF, which also endorses the recent establishment of a panel of international experts to consider
the recommendations contained in the report.

The findings of the Farlam Commission report identified systemic challenges within policing in South
Africa which need to be addressed through a broader policing transformation project. While the
policy environment for policing has shifted in recent years, legislation governing SAPS has remained
the same, which consequently limits the effectiveness of recommendations and policy efforts to
demilitarise the police, and to promote a rights-based approach policing aligned with South Africa's
human rights obligations under the Covenant as well as its own Constitution.

In this regard, South Africa's National Development Plan identifies six priorities for achieving a safer




South Africa, including professionalising and demilitarising the police service.!® Since the adoption of
the National Development Plan in 2012, South Africa has circulated two key policies for public
comment: the draft White Paper on Policing'’ and the draft White Paper on Safety and Security,®
which seek to create an inter-sectoral, multidisciplinary response to policing, and crime and violence
prevention in South Africa. More specifically, the Draft White Paper on Police aims to establish a
framework for 'an accountable, professional, competent and highly skilled police service’,*® which is

committed to respecting and promoting human rights.

In APCOF's view, the release of the Farlam Report and the White Paper on Policing provide a critical
opportunity to consider a Police Amendment Act to align the roles and functions of the police with
the State’s constitutional obligations, as well as its obligations under international human rights law.
Further, legislative reforms would provide an opportunity to respond to challenges identified in the
Farlam Commission’s report, as well as other evidence-based findings and recommendations.?

Proposed Recommendation for Concluding Observations (Articles 7, 9 and 10)

THAT South Africa review and revise its Police Act to align the role and the function of the South
African Police Service to the standards provided for in the international human rights framework as
well as its own Constitution, and in a manner which responds to the evidence-based challenges of
taking a rights-based approach to policing, as identified in the Farlam Commission’s report.

3.3. Right to life, liberty and security of the person and treatment of persons deprived of their
liberty (Articles 6, 9, 10, 14, and 23)

Updated information on measures taken to substantially decrease and eliminate cases of death of
inmates in police custody (paragraph 20, List of Issues)

APCOF commends the State for recognising the ‘alarmingly high’? number of deaths in police
custody and for acknowledging that ‘more needs to be done to deal with the problem’?? in its initial
report to the Committee. APCOF is concerned, however, that (1) the information presented in its
initial report is outdated insofar as it only includes statistics from the 2010/2011 ICD’s Annual Report
relating to deaths in police custody; and (2) that the State neglected to respond to the Committees’
qguestion regarding measures taken ‘to substantially decrease and eliminate cases of death of

inmates in police custody’.”

Statistics on deaths in police custody

Since IPID’s inception in 2011, a total of 753 deaths in police custody have been reported, with 275
in 2012/2013, 234 in 2013/2014 and 244 in 2015.2* These figures indicate a sharp decline from the
number of deaths in police custody presented by the State in its initial report (a total of 797 deaths
for the 2010/2011 reporting period)?® because IPID now distinguishes between deaths in police
custody?® and deaths caused by police action. According to data generated by IPID in its 2014/2015
Annual Report, deaths in police custody represented 38% of the total number of reported death
cases, while the remaining 62% of reported death cases were those resulting from police action.?”




Measures to reduce deaths in police custody

Preventing deaths in police custody has been identified by SAPS as a strategic risk for the medium-
term in its Strategic Plan for 2014-2019.2% In APCOF's view, any internal measures taken by SAPS to
address the rates of death in custody must be accompanied by a strengthening of the independent
civilian oversight of policing. As set out above in the Concluding Observations (Articles 7, 9 and 10) of
this report, APCOF recommends South Africa to take urgent measures to implement a system of
regular and independent inspection of police cells, and to review the budgetary allocations for IPID
to ensure it has sufficient resources and personnel to effectively perform its mandate to investigate,
inter alia, deaths in custody.

Measures to improve conditions of detention and to reduce overcrowding (paragraph 21, List of
Issues)

APCOF notes and welcomes information provided to the Committee about measures taken to
reduce levels of overcrowding in Department of Correctional Services (DCS) facilities, including the
introduction of electronic monitoring devices for remand detainees.?®

Beyond taking measures to address conditions of detention and overcrowding, APCOF urges the
Committee to consider other factors that have been identified as contributing to high levels of
overcrowding in correctional centres. The Committee may be aware that the African Commission on
Human and Peoples' Rights (Commission) recently adopted the Guidelines on the Conditions of
Arrest, Police Custody and Pre-Trial Detention in Africa (the Luanda Guidelines), which were
developed by the Commission to, inter alia, provide African states with guidance on measures for
improving conditions of detention and for reducing levels of overcrowding in a pre-trial context.

As part of its efforts to implement the Luanda Guidelines at the national level, the Justice Crime
Prevention and Security Cluster of the South African Government has, in collaboration with APCOF,
prepared a draft report that measures the use of arrest, police custody and remand detention in
South Africa and its impact on the right to liberty. The report, once published, will be made available
to the Committee.

The research methodology involved measuring the risk to liberty and freedom of movement in South
Africa, which provided insight into the number of people who are in contact with the criminal justice

° and the extent to which stop, search, arrest, custody or detention of individuals is

system,?
proportionate, justifiable and necessary. The objective of the study was to identify challenges and
possible areas for intervention for reducing the unnecessary and arbitrary use of arrest and custody.
Additionally, the study also set out to promote alternatives to detention for persons in conflict with
the law, to enhance protections surrounding the right to liberty, to reduce levels of overcrowding in

places of detention, and to relieve some of the burden placed on the criminal justice system.
The report makes a number of recommendations, including measures for reducing the number of

arbitrary arrests and ways to improve the current bail system, and also brings to the fore ancillary
factors, such as court utilisation, access to legal services, and performance of prosecutorial services,
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which, when taken together, contribute to trial postponements and high levels of overcrowding.

Key findings relevant to the causes of overcrowding in South African correctional services facilities
include:

e Unlawful arrest and detention by SAPS is well documented,? and there are arrest quotas linked
to police performance management, which raises concerns about the extent to which the
police are trained, incentivised and supervised to exercise their arrest powers in a manner that is
necessary, proportionate and procedurally fair.

t33

e Remand detention is not used as a measure of last resort®’, and the release of persons awaiting

trial by judicial decision depends on a relatively narrow conceptual understanding of 'in the

interests of justice'.3*

e As of March 2015, 17% of remand detainees remained in custody despite having been granted
bail,® because they were unable to pay the amount of the bond set by the court.?® Accordingly,
this trend indicates that often times, the bail amount set by the courts is not always appropriate
to the circumstances of the accused, which raises concerns about the right to equality for
indigent persons,®” and the extent to which the courts make reasonable efforts to identify a
reasonable amount of bail the accused person can afford.3®

e Noting the success of measures taken by DCS to reduce the number of remand detainees held
for more than two years, from 1 971 on 3 June 2013 to 1 733 on 31 March 2015%, APCOF
contends that a myriad factors which contribute to the extended duration of remand must be
addressed. These factors include: postponement of bail hearings,* trial postponements,
absence of custody time limits, court utilisation well below the Chief Justice Norms and
Standards,*! court backlogs* (on account of human resource and infrastructure constraints,
failure by courts to utilise court hours, poor quality of police investigations,*® lack of integrated
information and communications technology system for the criminal justice system,* as well as
challenges arising from the transport remand detainees to the courts).

The report also notes that the lack of financial independence of the Judicial Inspectorate for
Correctional Services (JICS). JICS is mandated to facilitate inspections of correctional centres and
remand detention facilities, and to report on the treatment of inmates, conditions of detention, and
on any corrupt or dishonest practices within DCS. However, in recent years, the effectiveness of JICS
has been questioned, given that its financial and administrative support comes directly from the
DCS, not National Treasury.®* It is regrettable that despite the 2006 Jali Commission
recommendations for reform to promote JICS’ independence and to expand its mandate, and the
establishment of a Prison Ombudsman, South Africa has not taken steps to promote the
independence of JICS. Research into the performance of JICS indicates that the failure to implement
the Jali Commission recommendations has left JICS ‘unable, due to limitations of its mandate, to
hold officers accountable, to place sufficient pressure on the [National Prosecuting Authority] to

effect prosecutions’ or compel DCS to provide reasons for refusing to accept its recommendations'.*®
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To address these challenges, the report makes a number of recommendations, which APCOF urges
the Committee to consider as part of its review of South Africa.

Proposed Recommendations for Concluding Observations (Articles 6, 9, 10, 14, 23)

THAT South Africa adopt a comprehensive National Action Plan to address the constraints on the
right to liberty and security of the person, and treatment of persons deprived of their liberty, based
on the recommendations in the recent review of the framework for arrest, police custody and
remand detention.

THAT South Africa provide for the collection and dissemination of disaggregated data across the
criminal justice chain to facilitate an accurate statistical analysis of the number of people in contact
with the criminal justice system, and the extent to which stop, search, arrest, police custody and
remand detention is justified, proportionate and necessary, and for purposes of assessing the extent
to which the criminal justice system is efficient and effective. Harmonised categories of
measurement across the criminal justice system will provide an insight into key challenge areas,
allow for the development of evidence-based and targeted reform interventions, and provide for
accurate measurements of how those interventions impact the right to liberty, overcrowding and
conditions of detention, over extended periods of time.

THAT South Africa review and revise the statutory framework for arrest, police custody and remand
detention, and put in place alternative measures, to ensure that the deprivation of liberty is truly
treated as a measure of last resort.

THAT South Africa review the current budgetary sources and allocations for the Judicial Inspectorate
for Correctional Services to guarantee financial independence, and to ensure the availability of
financial and human resources necessary to effectively carry out its oversight mandate.

3.4. Juvenile Justice (Articles 9, 10, 14 and 24)

APCOF acknowledges measures taken by the State to strengthen the juvenile justice system, namely
the enactment of the Child Justice Act (CJA) in April 2010, which constituted a critical step towards
enhancing protections for children in conflict with the law. APCOF draws the Committee's attention
to two key issues that were not addressed in South Africa's response: the challenges to the
implementation of the CJA, and the lack of independent oversight for Child and Youth Care Centres
(CYCCs).

Challenges to Implementation of the Child Justice Act

Since promulgation of the CJA, issues relating to training, diversion and remand detention have
arisen which pose problems for its effectiveness. For example, a steady decline in the number of
SAPS officials who receive training on the CJA each year has been cause for concern, with 15 891
members being trained during its first year of implementation in 2010/2011%, compared to 4 422
members during its fifth year of implementation in 2014/2015*. When compared to the total

12




number of SAPS officials (157 518) in 2014/2015,% the above figure reflects that only 3% of SAPS
officials were trained on provisions of the CJA during the 2014/2015 financial year. Given that SAPS
is typically the first point of call when a child is suspected of committing a crime, it is critical for
members to receive adequate and ongoing training about their responsibilities under the CJA, and
for performance assessments to consider this area.

In addition, although the primary objective of the CJA is to divert children away from the criminal
justice system and place children into diversion programmes, South Africa has witnessed a large
number of alternative detention programmes being forced to close due to lack of funding. While the
number of children ‘charged’*® by the police has decreased from 75 435 (approximately 6 286 per
month)®! in 2010/2011 to 47 274 (approximately 3 939 per month) in 2013/2014%, questions
regarding the impact of this decline on investment in alternative detention programmes have been
raised in light of the dwindling number of children enrolled in diversion programmes. Regrettably,
the effort to create an alternative channel for criminal justice may have had the adverse effect of
diverting children away from the very programmes that were designed to help them.

A further cause for concern is that since enactment of the CJA, the number of children detained in
correctional centres has increased, with 565 children in 2011/2012, to 733 in 2012/2013, up to 789
in 2013/2014.53 Although the number of children detained in police lock-up has decreased (down
from 174 in 2011/2012 to 76 in 2013/2014)%*, and the number of children released on bail>> and
placed in the care of a parent or guardian® has also increased, the number of children placed in
Child and Youth Care Centres (CYCCs) seems to be fluctuating from year to year, with 1 534 children
in 2011/2012, up to 1 721 in 2012/2013, down to 1 440 in 2013/2014.5” When taken together, these
figures demonstrate an overall decrease in the number of children in remand; however, the growing
trend of children being detained in correctional centres is deeply concerning given the high levels of
overcrowding and gang violence in these settings.

Lack of Independent Oversight of Child and Youth Care Centres

In addition to problems with implementation, APCOF is also concerned about the lack of
independent oversight of the CYCCs. Unlike correctional centres, (which fall under control of DCS
and oversight of JICS), CYCCs fall within the mandate of the Department of Social Development’s
(DSD), and has no mechanism for independent oversight.® Although DSD is responsible for
conducting regular visits of all registered CYCCs*®, not all facilities are registered, and many
registered CYCCs do not receive regular visits from DSD.%° Although the Child Justice Act mandates a
process for ensuring quality assurance within these facilities, it only happens once every three years
which is insufficient for ensuring adequate protection of children who are placed in CYCCs.%!
Accordingly, the lack of sufficient oversight coupled with the lack of independence in that oversight
makes it difficult to accurately assess the conditions in which children are being kept, and the extent
to which their rights as remand detainees are being protected.5?

Proposed Recommendations for Concluding Observations (Articles 9, 10, 14 and 24)

THAT the South African Police Service immediate steps to ensure all its members receive adequate
and ongoing training, as well as supervision, on performance of their responsibilities under the Child
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Justice Act.

THAT South Africa take immediate steps to reduce the number of children held in correctional
centres, and provide support to alternative detention programmes.

THAT South Africa establish a system for the independent and regular monitoring of Child and Youth
Care Centres.
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Endnotes

1 APCOF is a network of African policing oversight practitioners from state and non-state institutions. It promotes
democratic policing through strengthening civilian oversight over the police in Africa. APCOF undertakes research, provides
technical support to state and non-state actors, including civil society organisations, the police and new and emerging
oversight bodies in Africa. APCOF was registered in 2006 as a not-for-profit Company (section 21) under South African
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