THAILAND – Joint Civil Society Report 

	THAILAND

	Civil Society Report on the Implementation of the ICCPR

(Replies to the List of Issues CCPR/C/THA/Q/2)
 For the Review of the SecondPeriodic Report of Thailand (CCPR/C/THA/2)
At the 119th session of the Human Rights Committee 
(Geneva– March2017)


	Submitted by:THE WORKING GROP OF PATANI INTERNATIONAL MECHANISME




	Yala, 6 February 2017

	With the support of :
[image: image1.jpg]C

Cantre for Givil and Poltcal Rights







I. Introduction 

a. Joining organisations

This joint report is prepared by 
1) Muslim Attorney Centre Foundation (MAC)
2) Patani Institute

3) Southern Para-Legal Advocacy Network
4) Nusantara Foundation
b. Methodology

How the report is prepared, information collected, work coordinated etc.
c. Contact details
1. MUSLIM ATTORNEY CENTRE FOUNDATION (MAC)

40 PangMuang 4Rd.,Satengnok  Sub-district,  Muang Yala District,  
Yala Province. 95000    Tel. 0-7325-9055,+668-1959-2046
Email ;info@macmuslim.com
2. Patani Institute
Address; 34/3 Sri Putrast, Sirorod rd, Sateng, Muang Yala, Yala 95000 Thailand
Email; info.pataniinstitute@gmail.com
Civil Society Replies to the Issues identified in the LOI
Issue 4:Please report on concrete measures taken to address impunity for ongoing human rights violations, investigate human rights violations committed by State actors and prosecute those responsible. Please comment on information that Order No. 3/2558 and article 48 of the interim Constitution establish de facto impunity for military personnel.
Reply / Comments from Civil Society

Human rights violation impunity is prevalent in the Southern Border Provinces as a result of the enforcement of security laws including the Martial Law Act’s Section 16
 and the Emergency Decree on Government Administration in States of Emergency, B.E. 2548’sSection 17
. Various forms of impunity have taken place including; 


1. Case dismissal due to insufficient evidence to hold the perpetrators accountable or the court order that guarantees that the act had been carried out as the execution of the official duties.  


2. The official has been proven guilty, but through the normal justice procedure such official cannot be punished.  


3. By turning the human rights committed by official into an act out or personal grudges  
There have still been no effective measures to cope with impunity concerning the violation of human rights by public officials in the Southern Border Provinces. Even if an official has actually carried out the act, but it is impossible to hold the person accountable through the normal proceeding or because the Court rules that the act has been carried out as the execution of official duties, then the official shall not be subject to punishment. Otherwise, the motive of the violation would be distorted as a personal grudge.
Recommendations:

The State Party should:


1) Review the extension of the special security laws which have made it possible for the unabated human rights violations committed by the official against the local people. Such suspension of the enforcement of the laws would provide for a compliance with international human rights standards and the recommendations made in the Human Rights Committee’s Concluding Observation.  


2) The procedure to acquire incriminating evidence against the alleged official should be enhanced on par with the procedure applied in other cases. Forensic science should also be adopted to bring to justice the perpetrators.  


3) An independent mechanism or inquiry committee should be urgently set up consisted of representatives from all concerned sectors including international organizations to carry out the investigation when a government official is alleged to have committee human rights violations in the Southern Border Provinces to address the issue of impunity and to bring the perpetrators to justice. An independent mechanism to monitor the enforcement of the special security laws should also be put in place in compliance with the Committee on the Elimination of All Forms of Racial Discrimination’s Concluding Observation.
Issue 9: Please indicate the steps taken to guarantee that states of emergency comply with the provisions of the Covenant with regard to both the rationale and the scope of the corresponding derogations. Please also indicate if the derogation of article 4 (1) implemented on 8 July 2014 and lifted on 1 April 2015 is still being applied in some provinces of Thailand and which other articles have been subject to derogations.
Reply / Comments from Civil Society
The security laws have still be enforced in the Southern Border Provinces /Patani, since 2004-present and there have been all forms of human rights that have happened including harassment, torture, enforced disappearance, extrajudicial killing). The security laws enforced in the Southern Border Provinces /Patani include;


1. The Martial Law Act BE 2457 enforced in the provinces of Narathiwat, Yala and Pattani, except in Mae Lan


2. The Emergency Decree on Government Administration in States of Emergency, B.E. 2548 enforced in the provinces of Narathiwat, Yala and Pattani, except in Mae Lan 



3. The Internal Security Act BE 2551 enforced in Mae Lan District, Pattani, and three districts in Songkhla including Thepha, Sabayoy and Na Thawee
Recommendations:

The State Party should:

1) Review the extension of the special security laws which have made it possible for the unabated human rights violations committed by the official against the local people or to consider lifting the laws in certain areas where violence has been in recess to comply with the International Covenant on Civil and Political Rights (ICCPR)
Issue 11: Please report on measures taken to define and criminalize the offence of torture and enforced disappearance in accordance with international standards. Please also provide information on: (a) Reports of the unlawful use of force and violations of the right to life by State agents, in particular in the form of enforced disappearance, torture and extrajudicial killings, including during the state of emergency in the southern border provinces; (b) Steps taken to establish an independent external monitoring mechanism to investigate allegations of unlawful acts committed by law enforcement officials; (c) Measures taken to conduct a prompt and effective investigation into the case of Kritsuda Khunasen, who was allegedly subjected to enforced detention and torture in May 2014 and was released on 24 June 2014 by the military; (d) Measures taken to ensure that law enforcement officials act in a manner consistent with articles 6 and 7 of the Covenant; and (e) Measures taken to prevent human rights violations committed by State agents, to promptly and impartially investigate such violations, to bring the perpetrators to justice and to provide adequate remedies to victims.
Reply / Comments from Civil Society

 (a)
Regarding the situation of armed violence in the southern border provinces of Thailand, the areas which have been under the special security laws since 2004, from 2007 – 2016, there have been 19 cases of enforced disappearance and 483 cases of torture and other cruel, inhuman or degrading treatment, according to the record of the victim’s complaints received by the Muslim Attorney Centre Foundation.
b.) There is no external independent monitoring mechanism.  The Internal Security Operations Command (ISOC) Region 4 Forward Command, a unit of the Thai military in charge of the southern border provinces, has set up a committee to investigate allegations regarding the arbitrary operations of authorities. The members of the committee are representatives from ISOC Region 4 Forward Command, The Southern Border Provinces Administrative Centre (SBPAC), civil society organizations (imam), legal organizations, and the Provincial Islamic Committee.  However, their operation or the summary of the fact produced by the committee cannot be used as evidence to prosecute the perpetrators.

Recommendations:

The State Party should:

1.)
 Ratify the Rome Statute, the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment, and the Convention for the Protection of All Persons from Enforced Disappearance and take all necessary measures in compliance with the ratification. This should also be done pursuant to the Declaration on Human Rights Defenders which was adopted by the UN General Assembly on 9 December 1998.
2)
Thoroughly and impartially investigate all allegations of extrajudicial execution and of other human rights violations including all the accused security officers to comply with the concluding observation on the elimination of racial discrimination in 2012 and fairly investigate the accused according the international principles and ensure that the victims have access to legal remedies. The fact from the investigation should also be disclosed to ensure that the violations will not reoccur.
1.Additional Information
Annex: IF ANY
Issue 4
1. Examples of the dismissal of cases due to insufficient evidence to hold the perpetrators accountable or the court order that guarantees that the act had been carried out as the execution of the official duties  

In pursuance to the incidence on 5 October 2013, police officials in the Southern Border Provinces have conducted a search and cordon operation in Ban Sana, Moo 1, Tambon Wiang, Rueso District, Narathiwat. During the operation, Mr. Supiang Salae and Mr. Ussaman Tengsame were shot dead at his house and the rubber plantation behind his house respectively. According to the police, the shots were fired as the two suspects who were already held in custody had used weapons to attack the officials. But according to relatives of the deceased who complained with us, the two of them did not fight against the officials at all. The two of them have walked from their homes to meet the officials voluntarily and were then apprehended having their hands tied in their backs with plastic wires. Then, they were brought into the houses while their hands were still cuffed. And there, they were shot dead by the officials.  


After over two years of trial at the Songkhla Administrative Court, on 25 January 2017, the Court ruled to dismiss both cases. According to the Court, the acts were carried out by the officials who were under the charge of the Royal Thai Police and the Office of the Prime Minister and their shootings of Mr. Supiang and Mr. Ussaman were simply the execution of their official duties according to the Martial Law Act BE 2457, The Court basically ruled that the cordon and search of Ban Sana, Moo 1, Tambon Wiang, Rueso District, Narathiwat was a lawful act and that the officials had to fired shots from their firearms as they were in a critical moment and it was done in self-defense. Therefore, the act of the officials were considered an act to fend off danger as necessarily and proportionately and it was not an infringement of the law. Since the act of the officials under the charge of the two agencies have been committed lawfully and it was not an infringement of the law, the two agencies which had the charge over them could not be held liable for compensation.  

2. The official has been proven guilty, but through the normal justice procedure such official cannot be punished.   


The incidence took place on 29 January 2012 around 20.30. Rangers from the Ranger Taskforce 4302 in Tambon Pulo Puyo, Nong Chik District, Pattani, have fired from war weapons into a vehicle with nine villagers on board. They were on their way to a funeral ceremony in Ban Thung Po, Moo 4, Tambon Lipasango, Nong Chik District, Pattani and were shot at after 500 meters from their village in Moo 1, Tambon Pulo Puyo, Nong Chik District, Pattani. There were four deaths and five injuries as a result.  


On 31 July 2013, the Provincial Court of Pattani ruled in the post mortem inquest that the rangers had been following some insurgents until they hit the spot where they ran into the pickup truck of the deceased. They then fired into the vehicle and the bushes nearby. The reinforced military officials have further fired into the vehicle. The Court ruled that it was the execution of the duties to pursue suspects. Also, according to the autopsy reports, the four persons died of gunshot wounds and many holes caused by the shots were found on the vehicle. The Court was convinced the four of them were killed by the gunshots fired at them by the officials while they were carrying out their official duties. After the Court has delivered the ruling, it would be passed on to the public prosecutor for further proceeding. If the perpetrators in this case are military officials, their cases shall be tried in the Military Court. (Only when the offences were committed between the military and the civilians, then the case would fall under jurisdiction of the Court of Justice (civilian court). According to the Act on Military Court BE 2489’s Section 13, the Military Court has the jurisdiction over the offenders of military laws or other criminal laws if the offenders are military officials. Section 49 provides that the Military Court in normal time, the military prosecutors or the injured parties who fall under the jurisdiction of the Military Court (military officials) can file the criminal case with the Military Court. But during the abnormal time (when Martial Law is imposed), only the military prosecutors can file the case. The injured parties have to authorize the military prosecutors to file the case on their behalf. The injured parties have no right to bring the case themselves. Therefore, concerning the criminal proceeding, even though the relatives of the deceased want to file the case themselves, they cannot do that and they have to authorize the military prosecutors to file the case with the Military Court.
Issue 9
1) Martial Law Act B.E. 2457 (1914) 
The provisions of the Martial Law Act place no restraints or limits on the military’s actions. Under the law, the military can prohibit any activity, censor the media at will, outlaw meetings and assemblies, search and seize any item, occupy areas, and detain people without charge for up to 7 days, and without judicial oversight. In addition, there is no effective redress for harms caused since the law bars remedy for damage caused as a result of military actions under martial law. 
2) Emergency Decree B.E. 2548 (2005) 
The Emergency Decree authorizes any State authority to detain anyone, without charge or trial, in an undefined place of detention for 30 days. It allows for the unenforced judicial review of arrest warrants and for authorities to deny requests for personal visits to detainees. The use of unofficial detention centers and the lack of consistent, unhindered, and independent monitoring of detention centers, allowed under the Emergency Decree, facilitate torture and other ill-treatment. The Emergency Decree also authorizes virtually unfettered censorship of news and information outlets, and grants immunity from prosecution for officials who commit  human rights violations in the course of their duties. 
3) Internal Security Act B.E. 2551 (2008) 
The Internal Security Act established the Internal Security Operations Command (ISOC) under the control of the Prime Minister to implement the law. While the Act requires the Cabinet to pass a resolution in order for the ISOC exercise its powers, no declaration of a state of emergency is necessary. In addition, the ISOC has exceptional powers to respond to alleged threats to national security, undermining fundamental rights and overriding civilian administration and due process of law.

� The Martial Law Act’s Section 16. No compensation or indemnity for any damage which may result from the exercise of powers of the military authority as prescribed in Sections 8 to Section 15 may be claimed from the military authority by any person or company, because all powers are exercised by the military authority in the execution of this Martial Law with a view to preserving, by military force, the prosperity, freedom, peace and internal or external security for the King, the Nation and the religion.


� The Emergency Decree on Government Administration in States of Emergency, B.E. 2548’s Section 17: A competent official and a person having identical powers and duties as a competent official under this Emergency Decree shall not be subject to civil, criminal or disciplinary liabilities arising from the performance of functions for the termination or prevention of an illegal act, provided that such act is performed in good faith, is non-discriminatory, and is not unreasonable in the circumstances exceeding the extent of necessity, but does not preclude the right of a victim to seek-compensation from a government agency under the law on liability for wrongful act of officials.
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