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[ ANNEX]
* Al persons handling this docurment are requested to respect and
observe its confidential nature.
94- 16459 (E) /...
ANNEX* *

Deci sion of the Human R ghts Comm ttee under the ptional
Protocol to the International Covenant on G vil and
Political Rights - fiftieth session

concer ni ng

Communi cation No. 475/1991

Submtted by: S. B
Aleged victim The aut hor
State party: New Zeal and

Dat e of communication: 3 Septenber 1991

The Human Rights Committee established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 31 March 1994,
Adopts the foll ow ng:

1. The author of the communication is S. B., a British citizen, currently
residing in Paraparauma Beach, New Zealand. He clains to be a victimof a
violation of article 26 of the Covenant by New Zeal and and the United Ki ngdom
He is represented by counsel. The Optional Protocol entered into force for New
Zeal and on 26 August 1989. Since the United Kingdomis not a party to the
ptional Protocol, the commnication is not receivable, pursuant to article 1 of
the ptional Protocol, in so far as it relates to that country.
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The facts as submitted by the author

2.1 The author was born in 1911, and participated in a contributory United

Ki ngdom soci al security schene fromthe age of 16. In 1971 he nmoved to Jersey,
where he had found enpl oynent. As of 1976, while still residing in Jersey, he
received the full, inflation adjusted, United Kingdom pension, as well as

18 per cent of the full Jersey retirement pension.

2.2 In Septenber 1987 the author noved to New Zealand to live with his
children. The author was notified by the United Ki ngdom Department of Health
and Social Security that, while residing in New Zeal and, he would be entitled to
continue to receive the full United Kingdom pension, as it stood at that nonent,
but not further adjustnents for United Kingdominflation.

* Made public by decision of the Huiman R ghts Committee.

2.3 As of 29 Septenber 1987, the author, upon his request, was granted a New
Zeal and national pension ("superannuation"). Pursuant to a United Ki ngdon New
Zeal and Convention on Social Security, for the period of 29 Septenber 1987 to
19 January 1988, the New Zeal and national pension was assessed at a reduced
rate, which took into account the United Ki ngdom Retiremrment Pension the author
was receiving. Later, the United Kingdom Retirement Pension was wi thheld, on
the ground that by then the author was receiving a full New Zeal and pensi on.

2.4 (On 23 March 1988, the author was informed that the retirement pension he
recei ved fromJersey was to be deducted fromhis national pension, under
section 70 (1) of the New Zeal and Social Security Act. This section requires a
New Zeal and benefit to be reduced by an anmobunt equal to any overseas pension
which "forms part of a programmre providing benefits, pensions or periodica

al l onances for any of the contingencies for which benefits, pensions or

al | onances nmay be paid under this part of the Act ...", if the overseas
programre i s admnistered by or on behal f of the Governnent of the country
concerned. As an overpaynent had taken place for the period between

29 Septenber 1987 to 15 March 1988, the author was requested to repay the sum of
$603. 09.

2.5 On 14 April 1988, the author's daughter applied for a review of the

deci sion on behal f of her father. It was submtted that the Jersey pension was
not conparable to the British or New Zeal and pension, as it was enpl oynent -

rel ated; furthernore, that Jersey was technically not part of the United Ki ngdom
and had no reciprocal arrangenent with New Zeal and. The application for review
was di smssed by the Porirnu District Review Conmittee on 30 Novenber 1988. The
Revi ew Comm ttee considered that the decision to deduct S. B.'s Jersey pension
fromhis New Zeal and pension entitlenent was correct, having regard to

Section 70 (1) of the Social Security Act.

2.6 The author's case was then referred to the Social Security Appeal
Authority. The Authority considered that S. B. had been unable to provi de any
reasons why the Jersey pension should be exenpt fromthe provisions of
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section 70 (1) of the Act and dism ssed the appeal. However, the Authority
decided to wite off the debt of $603.09, considering that it would be
inequitable in view of the author's age, the strength of his conviction about
the injustice of the situation and the way that it appeared to have affected his
health, to require repaynent of the debt.

2.7 Following the dismssal of the appeal, the author tried to seek a solution
t hrough other channels. On 13 July 1988, he wote a letter to the Orbudsman,
who replied, on 1 August 1988, that he was precluded from conducting an

i nvestigation, as other review procedures were still available. He also
approached a New Zeal and tel evi sion programme, "Fair G", which forwarded his
conplaint to the Mnister of Social Wlfare. By letters of 28 Septenber,

19 Cctober and 27 Novenber 1989, the author subnitted his conplaint to the

New Zeal and Human Ri ghts Conmi ssion, which replied that the matter was outside
its jurisdiction. He further addressed letters to a Menber of Parlianent, to
the Mnister of Social Wlfare and to the Prine Mnister of New Zealand, all to
no avail .
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The conpl ai nt

3.1 The author conplains that his "human rights of [awful and rightful
possession" and his right to equality have been violated. He alleges that he
has been di scrimnated agai nst because he is an elderly immgrant. He clains to
be a victimof a violation of article 26 of the Covenant.

3.2 More specifically, the author clains that section 70 (1) of the 1964

New Zeal and Social Security Act discrimnates against foreign immgrants, as a

New Zeal and citizen who has worked all his life in New Zeal and, may receive two
pensions, i.e. the New Zeal and social wel fare pension plus any private pension.

The State party's subm ssion and the author's conmments thereon

4.1 By subm ssion of 13 Novenber 1992, the State party argues that the
communi cation is inadmssible. It adds that part of the communication appears
to be directed against the United Ki ngdom

4.2 The State party argues that the author has not exhausted all avail able
domestic renedies, since he failed to appeal the decision of the Social Security
Appeal Authority to the H gh Court.

4.3 The State party al so argues that the communication is inadm ssible because
the author has failed to substantiate that he is a victimof a violation of any
of the rights set forth in the Covenant so as to justify a claimunder article 2
of the ptional Protocol. In this context, the State party contends that the
author has failed to show in what nanner section 70 (1) woul d operate in a
discrimnatory way. The State party enphasizes that the section draws no

di stinction between recipients of benefits on the basis of any status what soever
and that the section is applicable to all persons entitled to receive benefits
under the Social Security Act. Beneficiaries, whether New Zeal anders or
foreigners and whether elderly or otherw se, who receive benefits of the kind
characterized in the section fromabroad, will be liable to a reduction of
benefit. The State party therefore argues that section 70 (1) is not

prima facie discrininatory and refers to the Committee's decision with regard to
conmmuni cati on No. 212/ 1986. 1/

4.4 The State party noreover argues that section 70 (1) does not have a
discrimnatory effect in practice. In this connection, the State party expl ains
that the purpose of section 70 (1) is to ensure the equal treatnent of persons
who are in receipt of a New Zeal and social security benefit and to prevent that
persons al so receiving a sinilar benefit fromanother Government are placed in
an advant ageous position.

4.5 The State party further argues that the comrunication is inconpatible with
the provisions of the Covenant. The State party contends that the author has
not shown that he is a victimof a violation of a right that is protected by the
Covenant. In this context, the State party submts that the author has not
shown that he has been discrimnated agai nst on any of the grounds enumerated in
article 26 of the Covenant. The State party argues that the fact that the

aut hor recei ves pension benefits fromabroad does not give himany "status"
within the meaning of article 26. In this context, the State party refers to
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the Commttee's decision with regard to comrunication No. 273/1988, 2/ declaring
t he communi cati on i nadm ssi bl e inter alia because the authors had failed to

demonstrate that the treatment conpl ai ned of constituted discrimnation on any
ground, including "other status", covered by article 26.

4.6 Finally, the State party submits that it is open to the author at any tine
to relinquish his entitlement to a benefit under the New Zeal and Social Security
Act and to rely on his British and Jersey pensi ons.

5.1 In his comrents on the State party's subm ssion, counsel argues that an
appeal to the Hgh Court is not an effective remedy, since it would be bound to
fail

5.2 Counsel also argues that section 70 (1) is discrininatory, since it only
operates where a benefit is admnistered by or on behal f of a CGovernment, and
does not apply in relation to a private scheme. It is argued that, if the

aut hor had contributed to a private pension fund rather than one adm ni stered by
the Jersey governnent, he would not have been adversely affected by Section 70.
It is therefore contended that the author was discrimnated agai nst nerely
because he contributed to a State run Pension Fund, rather than a private one.

5.3 The author further points out that one difficulty is that the New Zeal and
CGovernnent bases itself on the paynent received fromabroad and only

i nfrequently checks the exchange rate. According to the author, this works to
hi s di sadvant age when the val ue of the New Zeal and currency deteriorates agai nst
the overseas currency. He submits that the State party shoul d check the
exchange rate on the date of every payment of the New Zeal and pension and argues
that, as long as it does not, the operation of section 70 (1) is iniquitous and
arbitrary.

5.4 The author further clains that, because of the operation of section 70 (1),
persons having contributed to overseas pension funds or individuals who happen
to have contributed to a State funded scheme rather than a private scheme
overseas are not treated equally. He clains that this discrinmnation is based
on national origin, since it depends on the way a pension scheme operates in a
gi ven country whether the benefits so accurulated will be deducted fromthe

New Zeal and pensi on.

| ssues and proceedi ngs before the Committee

6.1 Before considering any claimcontained in a coomuni cati on, the Human Rights
Commttee nust, in accordance with rule 87 of its rules of procedure, decide
whether or not it is adnissible under the Optional Protocol to the Covenant.

6.2 The Conmittee notes that section 70 (1) of the New Zeal and Social Security
Act applies to all persons receiving benefits pursuant to the Act, that the Act
does not distingui sh between New Zeal and citizens and foreigners and that a
deduction takes place in all cases where a beneficiary al so receives a simlar
benefit of the kind characterized in the section fromabroad. The Commttee
finds that the author has failed to substantiate, for purposes of admssibility,
that he is a victimof discrimnation, and that the author does not, therefore,
have a claimunder article 2 of the Optional Protocol. The Commttee considers
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that the fact that the State party does not deduct any overseas pension rights,
whi ch an individual has privately provided for, equally discloses no clai munder
article 2 of the Optional Protocol.

7. The Human Rights Committee therefore deci des:

(a) That the conmunication is inadmssible under article 2 of the Optional
Pr ot ocol ;

(b) That this decision shall be comrunicated to the State party, to the

aut hor and to his counsel.

[Adopted in English, French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee's annual report to the General Assenbly.]

Not es

1/ P. P. C v. the Netherlands, declared i nadm ssible on 24 NMarch 1988.

2/ B. d. B. v. the Netherlands, decl ared i nadm ssi ble on 30 NMarch 1989.



