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ANNEX */

Decision of the Huiman Rights Commttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-fifth session -

concer ni ng

Communi cation No. 397/1990

Submtted by : P.S. (nane del et ed)

Aleged victins : The author and his son, T.S.

State party : Dennar k

Date of communication : 15 February 1990 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 22 July 1992,
Adopts the follow ng:

Decision on admssibility **/

1. The aut hor of the communication (initial subm ssion dated 15
February 1990 and subsequent submssions) is P.S., a Danish
citizen born in 1960. He submts the communi cation on his own
behal f and that of his son, T.S., born in January 1984. The
author clains that he and his son are victins of violations by
Denmark of articles 14, paragraphs 2 and 3(c), 17, 18, 21, 22,

23, 24, 26 and 27 of the International Covenant on Gvil and
Political R ghts.

*/ Made public by decision of the Human R ghts Comm ttee.
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**/ An individual opinion by M. Bertil \Wnnergren is
appended.
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The facts as submtted by the author

2.1 The author married in 1983. In 1986, he and his wife were
separated by decision of the County Authorities of North Jutl and,
whi ch al so decided on joint custody of the son. In 1988 the
Muni ci pal Court of Varde pronounced the divorce and awar ded
custody to the nother. The author appeal ed to the Court of Appeal
and cl aimed custody of his son. On 10 May 1988, the Court of
Appeal confirned the Municipal Court's judgnment in respect of the
cust ody questi on.

2.2 During the proceedi ngs, a tenporary agreenment on the right
of access was concl uded between the author and his ex-w fe; yet,
after discovering that the author had converted to the faith of
Jehovah's Wtnesses, and that he had taken his son to a rally of
Jehovah's Wtnesses, the nother requested the County Authorities
in Qdense to decide on her conditions for granting access to
T.S., under which the author had to refrain fromteaching the
faith of Jehovah's Wtnesses to his son. In this context, it is
noted that under Danish |aw, the parent who has custody nay
decide on the child' s religious education.

2.3 On 13 Cctober 1988, a neeting was arranged between the
author and his ex-wife; expert advice on child and famly matters
was given to both parties, in accordance with rel evant Dani sh

| egislation. Despite this advice, the author refused to refrain
fromteaching his son the tenets of his religion. He also
rejected the nother's suggestion to limt the right of access to
visits at the address of the son's paternal grandnother. By
letters of 30 Novenber and 11 Decenber 1988, the author requested
the County Authorities of Funen to settle the dispute.

2.4 By decision of 13 Decenber 1988, the County Authorities of
Funen determned the extent of tine father and son were entitled
to spend together, and the conditions under which such visits

m ght take place. In this connection, the County Authorities

st at ed:

"Access to T. is granted on condition that T., while
visiting his father, is not taught the faith of Jehovah's
Wtnesses and that T. does not participate in Jehovah's
Wtnesses' rallies, gatherings, neetings, mssions or
simlar activities".

Under Danish law, it is possible to stipulate exact conditions
for the exercise of visiting rights, but only if such conditions



CCPR/ J 45/ O 397/ 1990
Annex

Engl i sh

Page 4

are deened necessary for the well-being of the child. In this
case, the authorities found that the child was facing a "loyalty
crisis" vis-a-vis his parents, and that if no limtations were

i nposed on the religious influence he was exposed to during his
contacts wth the father, his nornal devel opment m ght be

j eopar di zed.
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2.5 On 17 Decenber 1988, the author appealed to the Directorate
of Famly Affairs, arguing that the decision of the County

Aut horities constituted unl awful persecution on religious
grounds.

2.6 By letter of 7 January 1989, the author notified the County
Authorities that his ex-wife refused to conply with the access
arrangenents determned by the authorities. To enforce his right
of access, he requested the Sheriff's Court ( Fogedretten ) of
(dense to issue an access order. By decision of 3 February 1989,
the Court decided to stay the proceedings on the ground that the
author was in no position to make a clear and explicit

decl aration that he would fully conply with the conditions

i nposed on his right of access, and that the matter was still
pendi ng before the Directorate of Famly Affairs.

2.7 By interlocutory judgnent of 29 June 1989, the Court of
Appeal dismssed the author's appeal against the decision of the
Sheriff's Court of 3 February 1989, on the ground that the
statute of limtations had expired. By the same judgnent, the
Court of Appeal dism ssed another (interlocutory) appeal of the
aut hor, whi ch had been directed agai nst a deci sion on access of
the Sheriff's Court of 19 May 1989. The Court of Appeal contended
that the clains could not be put forward under the procedure used
by the author.

2.8 On 19 March 1989, the author infornmed the Danish Mnister of
Justice of his case. By decision of 30 March 1989, the
Drectorate of Famly Affairs upheld the County Authorities

deci sion of 13 Decenber 1988 on the right of access. The author
then filed a conplaint wth the Parlianmentary Qrbudsman.

2.9 On 27 June 1989, the Sheriff's Court of (dense issued yet
anot her order concerning the enforcenent of the author's right of
access. It argued that, according to the statenments of the

not her, the author had di sregarded the conditions pertaining to
the exercise of his right of access during one of T.S.' visits.
The Court agai n suspended the proceedi ngs on the ground that the
question of validity of said conditions was still under review by
the Court of Appeal.

2.10 In his reply of 1 Novenber 1989 to the author, the Onbudsman
acknow edged that the parents' freedomof religion nust be taken
into consideration, but that this did not exclude consideration
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of exceptional circunstances, especially where the best interests
of the child are concerned, in which case limtations on the
exercise of religious freedomcoul d be i nposed during contacts
with the child. The Onbudsnman reiterated that, in the present
case, the conditions inposed on the author's right of access
shoul d be deened to be in the best interest of the son. On the

ot her hand, he conceded that the author's freedomof religion
nmust al so be taken into consideration, in the sense that only
"strictly necessary conditions" could be inposed in this respect.
The Orbudsnman noticed that the authorities had not found any
reason to deny the author contact with the son on account of his
bei ng a Jehovah's Wtness, even though it was known that the
daily life of Jehovah's Wtnesses is strongly influenced by their
beliefs. Accordingly, the Onbudsnman requested the authorities to
define exactly the circunstances under which the son's visits

m ght take pl ace.

2.11 On 28 February 1990, after consultations with the author and
the nother, the County Authorities formul ated the follow ng
condi ti ons:

"The right of access shall continue only on condition
that the son, during visits to his father, wll not be
taught the faith of Jehovah's Wtnesses. This neans that the
father will agree not to bring up the subject of Jehovah's
Wtnesses faith in the conpany of the child, nor start
conversations about this subject. Mreover, the father wll
agree not to play tapes, show filns or read literature about
the faith of Jehovah's Wtnesses, nor to read the bible or
say prayers in conformty with this faith in the presence of
the chil d.

"Anot her condition of the continued right of access is
that the son will not participate in Jehovah's Wt nesses'
rallies, gatherings, neetings, mssions or simlar
activities. The expression 'or simlar activities' neans
that the son will not be allowed to participate in any ot her
social gatherings ... where texts fromthe bible are read
aloud or interpreted, where prayers are said in conformty
with the faith of Jehovah's Wtnesses or where literature,
filns or tapes are presented about the faith of Jehovah's
Wt nesses".

2.12 On 1 March 1990, the author appeal ed to the Departnent of
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Private Law (the former Directorate of Famly Affairs), arguing
that he and his son were experiencing conti nuous persecution and
that his rights to freedomof religion and t hought had been
violated. He submtted another conplaint to the Parlianentary
Orbudsman agai nst the deci sion of the County Authorities. By
decision of 10 May 1990, the Departnent of Private Law upheld the
County Authorities' decision of 13 Decenber 1988, as defined on
28 February 1990. It stated, inter alia, that the conditions

i nposed on the author's right of access were not excessive having
regard to his freedomof religion.
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2.13 Further submssions fromthe author reveal that he has
continued to petition the authorities. At present, his right to
access can only be exercised under supervision, as he has been
unwilling to conply with the conditions inposed on him

The conplaint :

3.

The aut hor cl ains violations of:

(a) Article 14, paragraph 2, because his visiting rights
all egedly were refused on the nmere suspicion that he m ght
do sonething wong in the future;

(b) Article 14, paragraph 3(c), as the dispute dates back
to August 1986 and has not been settled by the authorities
five and a half years |ater

(c) Article 17, as the conditions inposed on him by

adm ni strative and judicial decisions constitute an unl awf ul
interference wth his privacy and famly life. On account of
sai d decisions he clains to have been subjected to unl awf ul
attacks on his honour and reputation;

(d) Article 18, because if the authorities had respected
its provisions, there woul d have been no case in the first
pl ace;

(e) Articles 21 and 22, as the restrictions to which he and
his son are subjected entail violations of the exercise of
their rights of peaceful assenbly and freedom of

associ ati on;

(f) Article 23; at notinme did the Danish authorities try
to protect the famly unit;

(g) Article 24, in respect of his son;

(h) Article 26, which is said to followfromthe violations
of articles 14, paragraphs 2 and 3(c), 18, 21 and 22,

(i) Article 27, which is said to followfromthe violation
of article 18.

The State party's observations and the author's comments thereon
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4.1 The State party explains the operation of Danish |egislation
gover ni ng separation of spouses, divorce, custody and access to
children, and of the relevant admnistrative and judicia
authorities. It adds prelimnary comments on the author's

gri evances.
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4.2 The State party notes that custody of the son was awarded to
the nother, in conpliance with Danish |egislation and court
practice. Accordingly, she has the exclusive right to decide on
the son's personal affairs and to act on his behalf. The State
party clains that the comruni cation shoul d be decl ared
inadmssible ratione personae in respect of T.S., on the ground
that the author has no standi ng under Danish law, to act on
behal f of his son w thout the consent of the custodial parent.

4.3 The State party clains that the author has failed to exhaust
avai | abl e donestic renedies. It notes that on 10 May 1990, the
Departnent of Private Law rendered its final decision in respect
of the conditions inposed on the author's right of access; wth
this, only the available admnistrative procedures were
exhausted. Pursuant to section 63 of the Danish Constitutional
Act, the author should then have requested fromthe courts a
judicial review of the terns and conditions inposed by the
deci si on.

4.4 The State party al so observes that the courts may directly
rule on the alleged violations of Denmark's internationa
obligations under the International Covenant on Gvil and
Political Rghts. It concludes that, as the author failed to
submt his conplaint to the Danish courts, the comunication is
i nadm ssi bl e under articles 2 and 5, paragraph 2(b), of the
ot i onal Prot ocol

4.5 In his comments on the State party's subm ssion, the author
states, inter alia, that he does not want to seize the courts
because of the unnecessary expenditure of taxpayers' noney and
for reasons of tine and stress. He al so expresses his doubts
about the effectiveness of a trial in his case.

| ssues and proceedi ngs before the Conmittee

5.1 Before considering any clains contained in a comruni cation
the Human R ghts Conmmttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Qptional Protocol to the Covenant.

5.2 The Commttee has taken notice of the State party's
contention that the author has no standing to act on behal f of
his son, as Danish lawlimts this right to the custodi al parent.
The Comm ttee observes that standing under the ptional Protocol
may be determ ned i ndependently of national regul ations and
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| egi sl ation governing an individual's standing before a donestic
court of law. In the present case, it is clear that T.S cannot
hi nsel f submt a conplaint to the Coomttee; the relationship
bet ween father and son and the nature of the allegations nust be
deened sufficient to justify representation of T.S. before the
Commttee by his father.
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5.3 As regards the author's clains of a violation of articles
14, 21, 22 and 27, the Commttee considers that the facts as
submtted by the author do not raise issues under these articles.
This part of the communication is therefore i nadm ssi bl e under
article 2 of the ptional Protocol.

5.4 Wth regard to the author's allegations of violations of
articles 17, 18, 23, 24 and 26, the Commttee observes that
article 5 paragraph 2(b), of the Qoptional Protocol precludes it
from consi dering a comuni cation unless it has been ascertai ned
that domestic renedi es have been exhausted. In this connection
the Conmttee notes that the author has only exhausted

adm ni strative procedures; it reiterates that article 5,
paragraph 2(b), of the ptional Protocol, by referring to "al
avail abl e domestic renedies", clearly refers in the first place
to judicial renedies. ! The Coomittee recalls the State party's
contention that judicial review of admnistrative regul ati ons and
deci sions, pursuant to section 63 of the Danish Constitutional
Act, would be an effective renedy available to the author. The
Commttee notes that the author has refused to avail hinself of

t hese renedi es, because of considerations of principle and in
view of the costs involved. The Commttee finds, however, that
financi al considerations and doubts about the effectiveness of
donestic renedi es do not absol ve the author from exhausting them
Accordingly, the author has failed to neet the requirenents of
article 5, paragraph 2(b), in this respect.

6. The Human R ghts Conmttee therefore decides:

(a) That the communication is inadmssible under articles 2
and 5, paragraph 2(b), of the Qotional Protocol;

(b) That this decision shall be comunicated to the State
party and to the author.

! Communi cation No. 262/1987 ( RT. v. France), declared
i nadm ssi ble on 30 March 1989, para. 7.4.
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| ndi vi dual opinion submtted by M. Bertil Wnnergren
pursuant to rule 92, paragraph 3, of the Commttee's
rul es of procedure concerning the Commttee's
deci sion on conmuni cation No. 397/1990 (P.S._v. Denmark )

The aut hor's communi cation concerns the nodalities of
contacts with his son Tue, now eight years old, as well as the
position of the Danish authorities on this matter since 1986.

The Parlianentary Qrbudsman becane involved in this matter
followi ng a conplaint by the author. In his decision of 1
Novenber 1989, the Qrbudsman accepted in principle the standpoint
of the admnistrative authorities, nanely that limtations on the
author's exercise of his religious freedomduring his contacts
with his son were necessary. Against this background he nerely
requested the authorities to define the conditions nore
precisely, particularly with regard to the terns "teach" and "or
simlar activities". The author clains that the Onbudsnman's
decision, in conjunction with the admnistrative decisions in his
case, violated his rights under article 18 of the Covenant.

The State party, inits observations, infornmed the Commttee
about the Onbudsman's status and functions, but did not address
the content of the Orbudsnman's decision nor its role in the
process. It may well be that the State party deenmed t he Orbudsman
to be a supervisory body who did not participate in the process.
However, even if it were true that the Onbudsnman's decisions are
supervi sory decisions and that they are not legally binding as
such, they have considerable de facto effects on an
adm ni strative process. Had the Orbudsman found that the
limtations on the author's exercise of his freedomof religion
i nposed by the admnistrative authorities were excessive, he
woul d have inforned the admnistrative authorities and requested
themto reconsider their position accordingly. In principle they
woul d have had to conply, as they conplied with the decision of 1
Novenber 1989. By endorsing the authorities' standpoint, the
Orbudsman de facto prevented them fromreconsi dering and
nodi fying their standpoint. And the Onbudsman is not independent
to such an extent that the State party woul d not be responsi bl e
for his actions.

The [First] Qptional Protocol allows "comrunications from
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individuals claimng to be victins of violations of any of the
rights set forth in the Covenant”. The author clains that he is a
victimof a violation coomtted by the Onbudsnman. G ven the
effects the Onbudsnman' s deci sion nust be assuned to have had, |
cone to the conclusion that said clains nmay rai se i ssues under
the Covenant, first under article 18 but equally under article
19, as the conditions prescribed also limted the author's
freedom of expression. There are no renedi es avail abl e agai nst a
decision of the Parlianentary Onbudsnman. The conmuni cati on
therefore is, in ny opinion, admssible as far as it regards
clains directed agai nst the Qrbudsnman; otherwise I amin full
agreenent with the Coomttee's decision. | do however want to add
that, had the comuni cati on been decl ared adm ssi bl e, further
attention shoul d have been given to the issue of standing of the
author, in respect of his son. | consider that fromsonme points
of viewthe author mght be said to have interests that conflict
with those of the son, and which mght disqualify himfrom
representing his son.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



