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ANNEX

Views of the Human Rights Commttee under article 5, paragraph 4
of the Optional Protocol to the International Covenant on QG vil
and Political Rghts - Fiftieth session

concer ni ng

Communi cation No. 377/1989

Submitted by : Anthony Currie (represented by counsel)
Alleged victim: The aut hor

State party : Jamai ca

Date of communication : 25 Cctober 1989 (initial subnission)

The Human Rights Conmittee , established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 29 March 1994,

Havi ng concluded its consideration of communication No. 377/1989, submtted
to the Human Rights Commttee by M. Anthony Currie under the Qptional Protocol
to the International Covenant on Gvil and Political Rights,

Havi ng taken into account all witten informati on made available to it by
the author of the communication, his counsel and the State party,

Adopts its Views under article 5, paragraph 4, of the Optional Protocol.

The facts as submitted by the author

1. The author of the comrunication is Anthony CQurrie, a Jamaican citizen
awaiting execution at St. Catherine District Prison, Janaica. He clains to be
victimof a violation by Jamaica of article 14, paragraphs 1, 3 (c) and 5,
juncto article 2, paragraph 3, of the International Covenant on Gvil and
Political Rghts. He is represented by counsel.

2.1 The author states that he was charged with the nurder, on 18 April 1978, of
Ezekiel Segree. Prior to the nurder, the author and the deceased had been
engaged in an argurment. The author alleges that the deceased pulled a knife and
infjured him During the trial medical evidence was not called for by the
author's lawyer in order to deternine whether the author's scar could have been
the result of a wound inflicted at the tinme of the murder; the prosecution

wi tnesses testified that the deceased had not been the aggressor.
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2.2 On 8 Decenber 1978, the author was sentenced to death. The author appeal ed
the judgenent on the ground that the judge had misdirected the jury on the issue
of sel f-defence. The Jamaican Court of Appeal dism ssed his appeal on

11 Cctober 1980. The aut hor subsequently filed a petition for special |eave to
appeal to the Judicial Commttee of the Privy Council. On 20 February 1987, his
petition was dismssed in the absence of a witten judgenment of the Jamaican
Court of Appeal. Counsel had invited the Judicial Conmittee to allowthe
petition on the basis that the failure of the Court of Appeal to issue a witten
judgenent in a capital case was such a serious violation of the principles of
natural justice that |eave to appeal should be granted, or to remt the case to
Jamai ca with a direction under section 10 of the Judicial Conmttee Act 1844
that the Court of Appeal be required to provide witten reasons.

2.3 Section 10 of the 1844 Act (as revised on 31 March 1978) stipul ates:

"It shall be lawful for the said Judicial Conmittee to nake an order or
orders on any court in any colony of foreign settlenent, or foreign
dom ni on of the crown, requiring the judge or judges of such court to
transmt to the clerk of the Privy Council a copy of the notes of evidence
in any case tried before such court, and of the reasons given by the judge
or judges for the judgement pronounced in any case brought by appeal or by
wit of error before the said Judicial Conmittee."

2.4 The Judicial Commttee did not adopt either of the proposed courses and
i nstead di smssed the application for |eave to appeal

The conpl ai nt

3.1 The author clainms that he has been denied the right to have his conviction
and sentence revi ewed by a higher tribunal because of the Court of Appeal's
failure to issue a witten judgenment and the subsequent failure of the Judicia
Commttee to exercise its powers under section 10 of the 1844 Act. He states
that he failed to win special |eave to appeal to the Judicial Commttee because,
in the absence of witten judgenent, he was unable to explain the grounds on

whi ch he was seeking | eave to appeal and to include copies of the Appeal Court's
j udgenent .

3.2 The author further contends that the failure of the Court of Appeal to
issue a witten judgenent, despite repeated requests on his behalf, violates his
right to be tried without undue delay, as in the absence of a witten judgenent
he is unable to pursue effectively his right of appeal to the Judicial Committee
of the Privy Council

3.3 The author further subnits that by failing to provide himw th an
accessi bl e | egal procedure for the enforcement of his constitutional rights, the
State party denied himthe right of access to court to seek redress for the
violations of his fundamental rights. The author argues that this failure
constitutes a violation of article 14, paragraph 1, juncto article 2,
paragraph 3, of the Covenant.
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3.4 In support of his allegations the author adduces rel evant judicial
precedents fromthe case | aw of Comronweal th countries, the United States of
Anerica, the European Court of Human Rights and the Human Rights Conmittee. 1/

State party's observations and author's clarifications

4.1 By subnission of 11 January 1990, the State party argues that the
communi cation is inadmssible on the ground of failure to exhaust all domestic
r emedi es.

4.2 The State party submits that the author's right to a fair trial wthout
undue delay and the right to access to court for the determnation of crininal
charges against himare guaranteed in section 20 (1) of the Jamaica
Constitution. Under section 25, any person who alleges that a fundanmental right
guaranteed in the Constitution has been, is being or is likely to be contravened
inrelation to himmay apply to the Supreme (Constitutional) Court for redress.
The State party states that the Suprene Court may make such orders, issue such
wits and give such directions as it may consi der appropriate for the purpose of
enforcing or securing the enforcenent of any of the rights to which the person
is entitled.

4.3 The State party argues that, since the author has taken no steps to secure
his constitutional renedies, he has therefore not exhausted donmestic renedi es as
required by article 5 paragraph 2 (b), of the Optional Protocol.

5.1 In his comrents on the State party's observations, the author explains why,
in his opinion, his communication nmeets the requirenents of article 5,

paragraph 2 (b), of the Optional Protocol. Wile conceding that he has not
sought to exercise his right under section 25 (1) of the Janmica Constitution to
seek redress for the alleged breach of his constitutional rights before the
Suprene Court, he argues that, in practical ternms, because of |ack of neans,
this right is not available to himand is therefore not an effective donestic
renedy. He submits that he cannot be required to exhaust a remedy that is

nei ther available nor effective.

5.2 The author argues that the State party has rendered his constitutional
rights meaningl ess and nugatory by failing to provide |legal aid for
constitutional nmotions. He contends that, w thout the assistance of a | awer,
he is unable to pursue the conpl ex | egal procedures that a constitutional notion
entails. He states that he has been unsuccessful in finding an attorney wlling
to represent himon a pro bono basis. He contends that he is therefore being
deni ed effective access to court for the determnation of his constitutional
rights.

The Committee's admissibility decision

6. At its forty-fourth session, the Commttee considered the adm ssibility of
the communication. It noted the State party's contention that the communication
was i nadm ssi bl e because of the author's failure to pursue the constitutional
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remedies said to be available to him In this context, the Commttee recal |l ed
its constant jurisprudence that domestic remedies within the meaning of the
ptional Protocol nust be both available and effective; it considered that, in

t he absence of legal aid for purposes of filing a constitutional notion, the
recourse to the Supreme Court under section 25 of the Jamaica Constitution did
not constitute a remedy which is both available and effective w thin the neaning
of article 5, paragraph 2 (b), of the Optional Protocol.

7. On 20 March 1992, the Committee therefore decl ared the comruni cation
adm ssible in so far as it mght raise issues under article 14, paragraphs 1,
3 (c) and 5, of the Covenant.

Review of admissibility

8. By subnission of 16 February 1993, the State party naintains that the

conmuni cation is inadmssible for failure to exhaust donestic remedies. It
chal l enges the Committee's finding that a constitutional notion does not provide
an adequate and effective renedy in the absence of legal aid. |In this context,

the State party subnmits that the Covenant does not require States parties to
provide legal aid in all cases, but only, under article 14, paragraph 3 (d), to
persons charged with a crininal offence where the interests of justice so
require.

9. In his comrents, dated 21 June 1993, on the State party's subm ssion, the
author refers to his earlier comments concerning the adnmissibility of the
conmuni cati on.

10. The Committee has taken note of the argunents submitted to it by the State
party and the author and reiterates that donmestic renedies within the neani ng of
the Optional Protocol must be both avail able and effective. The Committee
considers that, in the absence of |egal aid, a constitutional notion does not,
in the circunstances of the instant case, constitute an available renedy wthin
the meaning of article 5, paragraph 2 (b), of the Optional Protocol. There is
therefore no reason to revise the Conmittee's earlier decision on admssibility
of 20 March 1992.

Exam nation of the nerits

11. As to the merits of the communication, the State party argues that the
author's allegations do not reveal a violation of the Covenant. W th regard to
the author's allegation that article 14, paragraph 5, has been viol ated, the
State party submts that the author has had his case reviewed by the Court of
Appeal as well as by the Privy Council.

12.1 Wth regard to his claimunder article 14, paragraphs 3 (c) and 5, of the
Covenant, that he has been denied the right to have his conviction and sentence
reviewed by a higher tribunal w thout undue del ay, the author refers to the
Commttee's prior jurisprudence, 2/ where the Committee found viol ati ons of
article 14, paragraphs 3 (c) and 5, since the failure of the court to issue a
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witten judgenment denied the conplainants the possibility of an effective appea
wi t hout undue delay. The author points out that it has been 15 years since he
was originally charged with murder and nearly 13 years since the Court of Appea
orally disnissed his appeal and that no witten judgenent has been issued as
yet. He challenges the State party's statenent that his case had been exam ned
by the Privy Council and states that the Privy Council nerely denied himleave
to appeal, because he was unable to neet the requirements of the Council's rules
of procedure, narely, to explain the grounds on which he was seeki ng specia

| eave to appeal and to include copies of the Appeal Court's judgenment with his
petition.

12.2 Wth regard to his claimunder article 14, paragraph 1, of the Covenant,
that he has been denied the right of access to court to seek constitutiona
redress for the violation of his human rights, the author submts that the high
I egal costs involved in seeking constitutional redress are well beyond his neans
and that no legal aid is provided for constitutional notions. He noreover
clains that the conplicated nature of the systemof constitutional redress nakes
it inaccessible for himwithout |egal assistance. He argues that, although the
Covenant does not oblige States parties to provide legal aid in respect to civi
actions, States parties are under an obligation to give effects to the rights
and renedi es set out in the Covenant. The author argues that the absence of
legal aid for constitutional notions and the absence of a sinple and accessible
procedure for constitutional redress deny himeffective access to the
constitutional court, so that he cannot enjoy his right under article 14,
paragraph 1, to a fair and public hearing for the determnation of his rights
and obligations.

13.1 The Committee has considered the communi cation in the light of al
informati on made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

13.2 The author has claimed that the absence of legal aid for the purpose of
filing a constitutional nmotion itself constitutes a violation of the Covenant.
The Commttee notes that the Covenant does not contain an express obligation as
such for a State to provide legal aid for individuals in all cases but only, in
accordance with article 14 (3) (d), in the determnation of a crimnal charge
where the interests of justice so require

13.3 The Conmittee is aware that the role of the Constitutional Court is not to
deternmine the crimnal charge itself, but to ensure that applicants receive a
fair trial in all cases, whether crininal or civil. The State party has an
obligation, under article 2, paragraph 3, of the Covenant, to make the renedies
inthe Constitutional Court addressing violations of fundamental rights

avail abl e and effective.

13.4 The deternination of rights in proceedings in the Constitutional Court
must conformwith the requirenents of a fair hearing in accordance with
article 14, paragraph 1. In this particular case, the Constitutional Court
woul d be called on to determ ne whether the author's conviction in a crimnal
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trial has violated the guarantees of a fair trial. |In such cases, the
application of the requirenent of a fair hearing in the Constitutional Court
shoul d be consistent with the principles in paragraph 3 (d) of article 14. It

follows that where a convicted person seeking Constitutional review of
irregularities in a crinmnal trial has not sufficient means to nmeet the costs of
| egal assistance in order to pursue his Constitutional rermedy and where the
interests of justice so require, |egal assistance should be provided by the
State. In the present case the absence of |egal aid has denied to the author
the opportunity to test the regularities of his crimnal trial in the
Constitutional Court in a fair hearing, and is thus a violation of article 14,
paragraph 1, juncto article 2, paragraph 3.

13.5 The author also clains that the failure of the Court of Appeal to issue a
witten judgement violates his right under article 14, paragraph 3 (c), to be
tried wthout undue delay, and his right under article 14, paragraph 5, to have
his conviction and sentence reviewed. The State party had not provided any
information to show that the Judicial Commttee of the Privy Council disnissed
the author's petition for special |eave to appeal on any grounds other than the
absence of a witten judgenment of the Court of Appeal. In the circunstances,
the Commttee finds that the author has been barred from naking effective use of
the remedy of petitioning the Judicial Conmittee of the Privy Council for
special |eave to appeal. The Commttee recalls that article 14,

paragraph 3 (c¢), and article 14, paragraph 5, are to be read together, so that
the right to review of conviction and sentence nust be made avail abl e wi t hout
undue delay. 3/ In this connection, the Committee refers to its earlier
jurisprudence 4/ and reaffirms that under article 14, paragraph 5, a convicted
person is entitled to have, within reasonable tine, access to witten
judgenents, duly reasoned, for all instances of appeal in order to enjoy the
effective exercise of the right to have conviction and sentence reviewed by a

hi gher tribunal according to law The Committee is of the opinion that the
failure of the Court of Appeal to issue a witten judgenent, 13 years after the
di sm ssal of the appeal, constitutes a violation of article 14, paragraphs 3 (c)
and 5.

13.6 The Conmittee is of the opinion that the inposition of a sentence of death
upon conclusion of a trial in which the provisions of the Covenant have not been
respected constitutes, if no further appeal against the sentence is possible, a
violation of article 6 of the Covenant. As the Conmittee noted in its Genera
Comment 6 (16), the provision that a sentence of death nay be inposed only in
accordance with the law and not contrary to the provisions of the Covenant
inplies that "the procedural guarantees therein prescribed rmust be observed,
including the right to a fair hearing by an independent tribunal, the
presunption of innocence, the mnimum guarantees for the defence, and the right
to review of conviction and sentence by a higher tribunal." 5/ In the present
case, since the final sentence of death was passed without due respect for the
requirenments for a fair trial set out in article 14, paragraphs 3 (c) and 5,
there has accordingly al so been a violation of article 6 of the Covenant.
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14. The Hurman Rights Conmittee, acting under article 5, paragraph 4, of the
ptional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts before it disclose a violation of article 14,
paragraph 1, juncto article 2, paragraph 3, article 14, paragraphs 3 (c) and 5,
and consequently article 6 of the International Covenant on Gvil and Political
Ri ghts.

15. In capital punishnent cases, the obligation of States parties to observe
rigorously all the guarantees for a fair trial set out in article 14 of the
Covenant adnits of no exception. The failure to provide M. Currie an effective
right to appeal without undue delay in accordance with article 14,

paragraphs 3 (c¢) and 5, of the Covenant, means that he did not receive a fair
trial within the neaning of the Covenant. Consequently, he is entitled, under
article 2, paragraph 3 (a), of the Covenant, to an effective remedy. The
Conmittee is of the viewthat in the circunstances of the case, this entails his
rel ease. The State party is under an obligation to ensure that simlar
violations do not occur in the future.

16. The Committee would wish to receive information, within ninety days, on any
rel evant measures taken by the State party in respect of the Commttee' s M ews.

[Adopted in English, French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee's annual report to the General Assenbly.]
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Not es
1/ The author refers, inter alia, tothe Commttee's Views in Earl Pratt

and |van Mrgan v. Jamaica , communications Nos. 210/1986 and 225/1987, adopted
on 6 April 1989.

2/ Communi cations Nos. 320/1988 ( VMictor Francis v. Jamaica , Views adopted
on 24 March 1993), 283/1988 ( Aston Little v. Jamaica , Views adopted on
1 Novenber 1991), and 230/1987 ( Raphael Henry v. Jamaica , Views adopted on
1 Novenber 1991).

3/ See the Committee's Views concerning communi cations Nos. 210/1986 and
225/1987 ( Earl Pratt and lvan Mirgan v. Jamaica ), adopted on 6 April 1989,
paras. 13.3 to 13.5.

4/ Communi cations Nos. 230/1987 ( Raphael Henry v. Jamamica ) and 283/1988
(Aston Little v. Jamaica ), Views adopted on 1 Novenmber 1991. See al so
communi cation No. 320/1988 ( Mictor Francis v. Jamaica ), Views adopted on
24 March 1993.

5/ See CCPRCU21/Rev.1, p. 7, para. 7.



